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Wir the present number we close our 
second volume and first year, and take this 
occasion to thank our readers for the support 
which they have so freely given. We beg to 
announce a change of address, and in the 
future shall be happy to welcome our friends 
at the new quarters of the JoURNAL, No. 63 
Pine street, New York City. 


WE take pleasure in recording the death of 
the Erwin five per cent. interest bill in the 
New York Senate on April 15th. 

This bill has been sick for a long time, but 
the tender nursing of its parent prolonged 
its life. ‘The end had to come, however, and 
amidst the wails and lamentations of its 
originator, it succumbed to the reason of the 
majority. 


GOovERNOR Hit, on April 22d, signed the 
Connolly bill, requiring foreign building and 
loan associations (nationals) to make a de- 
posit of $100,000 with the New York banking 
department, for the protection of their stock- 
holders. 

This practically prohibits these associa- 
tions from operating in New York state, as 
they will be unable, from the nature of their 
business, to comply with the law. 


THE conflict in the laws of sister states, 
where the citizens of each deal together as if 
belonging to the same community and gov- 
erned by the same laws, frequently gives rise 
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to interesting questions. In Kentucky, for 
example, a note in form negotiable by the law 
merchant, is not negotiable in that common- 
wealth unless made payable and negotiable 
at anincorporated bank in the commonwealth 
and indorsed to and discounted by that, or a 
similar bank. 


In the neighboring State of Ohio, no such 
restrictions upon the negotiability of a prom- 
issory note exist. 

In the present number we report an in- 
structive decision growing out of the diverg- 
ence of the law in these two states. A note 
in the ordinary form was made in Kentucky. 

By the test of the Kentucky law it lacked 
the element of negotiability. Consequently, 
in the hands of an indorsee for value before 
maturity, it would not, like negotiable paper, 
be free from equities, but would be subject 
to any defense which the maker had against 
the transferer. 

But although made in Kentucky, where it 
was not negotiable, it was payable in Ohio, 
where it was, and the question arose when 
the indorsee sought to enforce it against the 
maker in a Kentucky tribunal, was the latter 
entitled to assert a claim against the payee in 
defense on the theory that the note was not 
negotiable but subject to equities. 

In reaching its conclusion the court first in- 
quires whether the fact that the note was 
made payable in Ohio, impresses it with the 
character of similar paper made in that state ? 
Determining this in the affirmative, the second 
inquiry is as to whether, under the law of 
Ohio, the note was negotiable. This, also, 
being decided in the affirmative, the third 
question which presents itself is as to whether 
such a note, having the character of negoti- 
able paper, can be subjected to equities when 
sued on in Kentucky. The conclusion 
reached is that the note should be treated as 
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negotiable and a defense of set-off existing 
between antecedent parties not allowed. 


A Bit introduced by Mr. Stein is pending 
before the New York Assembly, designed to 
give the state banking department supervision 
over private bankers. As amended in com- 
mittee, it provides that “ no person or persons 
shall carry on, transact or engage in the busi- 
ness of a private or individual banker until he 
or they shall first have received from the 
superintendent of the banking department the 
certificate provided for in section 18, of chap- 
ter 409 of the laws of 1882. 

The bill further provides that “before the 
superintendent shall issue said certificate, 
such person or persons shall deposit with the 
banking department such negotiable or inter- 
est bearing securities as savings banksare by the 
laws of the state of New York authorized to 
investin, in the sum of $10,000 ;”” and further 
that the “banking laws of the state of New 
York, chapter 409 of the laws of 1882, shall 
apply to and govern every person or persons 
engaged in the business of banking as pro- 
vided for in this act.” 

The bill is still in committee, and we un- 
derstand it will be further amended so as to 
apply only to cities with a population of 100,- 
©00 or Over. 


THE Senate Committee on Agriculture and 
Forestry have recently had under considera- 
tion Senator Vance’s bill to provide for a 
system of warehouses for farm produce 
throughout the country to be operated by the 
Government, which is to issue its notes upon 
deposits of grain therein. 

Col. L. L. Polk, president of the National 
Farmers Alliance, at a recent session sketched 
the decline in agricultural values in the face 
of marvelous progress and development of 
other industries and interests during the past 
two decades, and insisted that something 
should be done for the farmer. He charged 
the fault upon the financial system of the 
Government, which had resulted in high 
priced money and low priced products. The 
remedy, Col. Polk suggested, was threefold : 





1. Restore silver to its dignity and place as 
a money metal, with all the rights of coinage 
and all the qualities of legal tender which 
gold possesses. 

2. Issue sufficient amounts of currency 
direct to the people at a low rate of interest 
to meet the legitimate demands of .the busi- 
ness of the country, and which shall be legal 
tender for all debts, public and private. 

3- Secure to such issue equal dignity with 
the money metals by basing it on real, tangi- 
ble, substantial value. 


A case of importance to bankers in Colo- 
rado will be found herein, deciding that un- 
der the laws of that state title to stock in a 
corporation, as against creditors, can only 
pass by transfer or the books of the company. 
Consequently, should a Colorado banker 
making loan on stock collateral, fail to have 
the transfer registered, his security would be 
subject to impairment or loss in the event any 
creditor of the pledgor should subsequently 
attach at headquarters. 

The same rule exists in Iowa, and an arti- 
cle with reference to the law of that state 
will also be found elsewhere in our columns, 
which sets forth, at length, the reasons why 
such a rule is contrary to public policy and 
should be changed by act of legislature. 


In our Congressional column we record 
some interesting remarks of Senator Plumb, 
in advocacy of a bill which he introduces to 
provide for the disposition of certain funds 
in the treasury. 

The argument is that the country needs 
more money, that the prospect of silver legis- 
lation is uncertain, both as to time of adop- 
tion and amount of increase, and that a large 
portion of the treasury reserve can be re- 
leased and paid out, thus affording immediate 
relief. 

The Senator shows that the treasury bal- 
ance is in the neighborhood of $250,000,000 ; 
$100,000,000 of this is held for the redemp- 
tion of greenbacks ; $60,000,000 and odd 
for the redemption of the notes of national 
banks retiring from business or withdrawing 
their circulation; between $5,000,000 and 
$6,000,000 for the redemption of national 
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bank notes coming into the treasury unfit for 
further circulation; and about $7,000,000 
for the payment of interest on coupons which 
have not been presented, and on such por- 
tions of the debt as has from time to time 
matured, but the evidences of which have not 
been presented to the treasury for payment. 

As to the remaining $75,000,000 it is im- 
possible to tell precisely for what it is held. 

The proposed measure provides for the ex- 
penditure of all but $10,000,000 in the re- 
duction of the public debt and current ex- 
penses, the law not to be so construed, how- 
ever, as to permanently diminish the fund of 
$100,000,000 now held for the redemption of 
treasury notes. 

The Senator criticizes the action of the 
Secretary of the Treasury in the retention of 
this money, and states that it constitutes a 
menace to the business of the country, and 
ought to be prohibited by law. 

Following this is published an answering 
statement of Secretary Windom stating his 
policy in disposing of the surplus, why the 
purchases of bonds were temporarily sus- 
pended, and showing that the entire available 
surplus is in fact in circulation. 


AN unusual kind of contract to get into 
court is that passed on in a case in the City 
Court of New York, found herein. The 
president of a bank ordered of a bank note 
company a quantity of steel plate bank drafts, 
the order being given “on the understanding 
that I (the president) am to have a satisfac- 
tory design” for the drafts. 

The bank note company prepared several 
designs, but none of them pleasing the banker, 
he finally wrote that unless he could get some- 
thing that pleased him, he didn’t want any- 
thing. ‘The bank note company, having in- 
curred expense in endeavoring to fill the or- 
der satisfactorily, sued the bank for breach of 
the contract. 

The court holds that the order given by 
the president embraced a subject involving 
taste, fancy and judgment, respecting which 
minds might differ. ‘That the condition that 
the design should be satisfactory, meant satis- 
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factory to the person giving the order, and 
that in such matters of taste, where one party 
agrees to do a thing to the satisfaction of an- 
other, the rule js clear that the employer may 
reject the work if it does not suit him, with- 
out assigning any reason, even, for his dissat- 
isfaction. ‘These considerations led to a de- 
nial of recovery to the bank note company. 


NOTICE OF DISHONOR TO ALL 
INDORSERS. 





An interesting subject is opened up by the 
following communication, lately received from 
a Pennsylvania bank official : 

“Your article on ‘Notaries Public,’ ina 
late number, induces me to ask whether in 
these days of rubber stamp indorsements, 
when the address of each bank through which 
a collection passes appears, you do not think 
a notary should send notices of protest direct 
to each, especially to the first bank, with no- 
tices to individual payee inclosed. In former 
times, when it was impossible to know the 
address of the indorsers, he was perhaps 
justified in sending the notices to the last, ex- 
pecting him to forward them to previous 
ones; but now, if the first indorser had an 
opportunity to save himself from loss if he 
received prompt notice of protest, and lost 
that opportunity by reason of the notice 
being sent through half a dozen intervening 
banks, it is a question whether the notary 
would not be liable.” 

The question whether notice should be 
sent at a//, or only the /as¢ indorser has re- 
ceived consideration by the courts in a num- 
ber of instances. It has come up in two 
ways. Upon inquiries: 

1. Whether a prior indorser has a right to 
direct notice from the collecting agent in 
order to be held, as distinguished from a cir- 
cuitous notice from one indorser to another? 
and, 

2. Whether the duty of a_ collecting 
agent to his principal requires him to notify 
ail previous parties, as far as in his power, 
or his principal only? 

In the first class of cases the agent’s duty 
in sending notice has been discussed in a 
contest between holder and prior indorser. 
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In the last, ‘:e question of his duty has arisen 
directly between himself and his principal. 

In the cases considering whether direct 
notice is necessary to hold prior indorsers, 
the unanimous judgment of the courts has 
been that it is not, and in reaching this con- 
clusion the duty of a collecting agent has 
been held not to extend to send notices to 
all the wdordrs. 

Thus, in Mead v. Engs, 5 Cowen, 303 
(N. Y.), decided in 1826, the suit was against 
an indorser to whom notice of protest was 
sent from the next preceding indorser, after 
an interval of some days had occurred in 
the transmission of notice through subse- 
quent indorsers, though in each case it had 
been sent to the next preceding indorser the 
day after it had been sent to his indorser. 
The Supreme Court of New York laid down 
this rule: 

“One to whom a bill or note is indorsed 
as agent to collect (¢. g. a bank) is a holder 
for the purpose of giving and receiving no- 
tice of non payment, and he is not bound to 
give notice of non-payment directly to all 
prior parties, but may notice his next imme- 
diate indorser, who is bound to notice his 
indorser, etc., in the same manner as if the 


bill or note had been negotiated for a valu- 
able consideration.” 


The court excluded evidence of a custom 
of New York banks which received bills or 
notes for collection to give notice of non- 
payment directly to all prior parties, on the 
ground that it was immaterial. 

Also, the New York cases of Howard v. 
fves, 1 Hill, 263, and Bank of U. S. v. 
Davis, 2 Hill, 451 (1842), (wherein indorsers 
are sought to be held,) recognize the same 
general principle that an agent holding paper 
for collection is a principal for the purpose 
of transmitting notice of protest. ‘The head 
note of the latter case is as follows : 


“When a bill or note is indorsed by the 
holder and sent to an agent for collection, 
the latter need not give notice of dishonor to 
all the parties, but it is enough if he notify his 
principal, who may charge the prior parties, 
by giving them notice himself; and this 
though it appear that had the notices been 
sent by the agent they would have been re- 
ceived sooner.” 
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The early case of United States Bank v. 
Goddard, 5 Mason, 366 (1829), and other 
cases are to the same effect. 

But while, to charge an indorser, the agent’s 
duty has universally been held not to extend 
to the giving of notice to all prior parties, in 
cases arising between principal and collecting 
agent, no such unanimity of judicial rule is 
apparent. Let us look at the cases as they 
have arisen. 

In an early case in New York, Smedes v. 
Bank of Utica, 20 Johns, 371, 1826, an ac- 
tion was brought against a collecting bank to 
recover damages for failure to notify all the 
indorsers. 

The plaintiff proved, without contradic- 
tion, that it was the uniform custom for the 
bank to cause notice to be given to a// the 
indorsers ; that this was the established cus- 
tom and general understanding. The court 
held that from the acts of the parties and the 
established usage of banks, the defendant 
bank must be considered as undertaking, in 
default of payment by the makers, to give 
notice to the indorsers, and held it liable for 
its default. 

This case, it will be observed, was decided 
on proof of the custom, although the court 
said it thought it might take judicial notice 
of the custom and understanding. 

Here we see a collecting bank was held 

bound to notify all the indorsers under a 
general custom. In Bank of Utica v. Mc- 
Kinster, 11 Wend., 473, 1833, the above 
case is cited as furnishing a rule governing 
the subject. 
. In Massachusetts, also, in Fadens v. Mer- 
cantile Bank, decided in 1839, 23 Pick., 330, 
the view is also expressed that a collecting 
bank is bound to notify all indorsers. In 
that case a collecting bank was sought to be 
held liable for the default of its correspon- 
dent. The court, speaking generally of the 
duty of a collecting bank, said : 


“We think it very clear upon principle and 
authority that by a general usage, now so well 
understood as safely to be considered as a 
rule of law, when a bank receives a note for 
collection it is bound to use reasonable skill 
and diligence in making the collection, and 
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for that purpose is bound to make a season- 
able demand of the promisor and in case of 
dishonor #0 give due notice to the indorsers, so 
that the security of the holder shall not be 
lost or essentially impaired by the discharge 
of the indorsers. | How far this liability may 
be modified by agreement or by general or 
special notice is a subject of distinct consid- 
eration.” 

This, however, it will be seen, was nothing 
more than an extra-judicial utterance, not 
necessary to the decision of the case, and five 
years later, in Phipps v. Millbury Bank, 8 
Met., 79, a different rule is announced. In 
that case the object of the suit was to charge 
a collecting bank with negligence in not duly 
giving notice to the first indorser of a note 
sent it for collection, in consequence of which 
the indorser was discharged. The question 
for decision was whether the bank was bound 
to give notice to all the indorsers. The court 
said : 

“They (the bank) were bound to make a 
legal demand of payment of the promisors, 
and upon non-payment to give due notice of 
the dishonor to the Suffolk Bank, the holders, 
to enable them to give notice to such parties 
on the note as they intended to look to for 
payment. This I consider to be all their duty; 
and to bind them to give notice to all the in- 
dorsers there must be some special agreement 
between them.” 

Referring to the New York case of Smedes 
v. Bank of Utica, the court said that the New 
York tribunal cited no authority in support of 
the doctrine, but rested it on the ground of 
established custom and general understanding 
as proved in that case by witnesses ; and it 
was not aware of any such usage in Massa- 
chusetts. Recapitulating its opinion the court 
said : 

“The principle determined by us is this : 
that a bank receiving from another bank a 
note for collection, is bound to present the 
same for payment, and if the same is not paid 
at maturity, to give due notice of the dis- 
honor to the bank from which they received 
it, and is not required by the law merchant, 
as known and practiced upon in this common- 
wealth, to give notice to all the other parties 
to the note, where there is no special agree- 
ment to do it.” 

Here, it will be seen, in the absence of 
special agreement, it is held no part of a 
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collecting bank’s duty to notify aj! the indor- 
sers, and the court is unaware of any usage in 
Massachusetts to the contrary. 


Also in Alabama, in 1841, in a case involv- 
ing the liability of a collecting bank to its 
principal, Bank of Mobile v. Huggins, 3 Ala., 
N. S., 206, the court held that “in the ab- 
sence of a local custom or usage, we do not 
consider it incumbent on an agent # notify 
the indorsers, unless he has particular instruc- 
tions from his principal to do so.” 


Finally, in a later case in New York, State 
Bank v. Bank of the Capital, 41 Barb., 343, 
decided by the supreme court in 1864, the 
previous New York cases are fully reviewed, 
and the whole subject exlaustively discussed. 
The action was against a collecting bank for 
negligence. Proceeding to ascertain what 
was the precise duty and obligation of the 
collecting bank, the court takes up the ques- 
tion of its duty in the matter of notice of 
dishonor, and states the question thus : 


“Whether in the case of a bill or note sent 
Sor collection merely, and in the absence of 
an express contract as to the precise duty to 
be performed, the presumption of law is that 
the corresponding or collecting agent will 
take the necessary steps to charge a// the par- 
ties to the paper, is a question of much em- 
barrassment and not, I think, as yet clearly 
settled in this state. I am inclined to think 
that in such case (there being no proof of 
express contract or usage), it is not obligatory 
on the corresponding bank to notify and duly 
charge all the prior parties to the paper. I 
state this proposition, as on the whole the re- 
sult of the adjudications in this state, al- 
though it must be confessed that for a case so 
likely to occur and to require the existence 
of a clear and well éstablished rule, the cases 
are far from uniform.” 


The court then cites the cases of Mead v. 
Engs, Howardv. Ives and Bank v. Davis, 
referred to above, which, it states, appear on 
their face to state in unqualified terms that 
the duty of the collecting agent is discharged 
if he seasonably notify his own principal. It 
observes, however, that these cases all arose 
between holder and indorser. . On the other 
hand, it cites Smedes v. Bank of Utica, Bank 
of Utica v. McKinster, supra, and other 
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cases containing oditer to the contrary. ‘The 
court then says : 

“These authorities on each side of this 
question do not, in my opinion, leave the 
matter free from doubt. I am inclined to 
think that the tendency of the latter adjudi- 
cations is, in the absence of proof of any ex- 
press contract or of commercial usage, to 
treat a mere corresponding or collecting 
agent as discharging its duty by a proper de- 
mand of payment and notice of non-payment 
to its principal.” 

From this review of the cases we see that 
in those arising between holder and prior in- 
dorser, it has been held no part of a collect- 
ing bank’s duty to notify all the indorsers, 
and further, in those arising between princi- 
pal and agent, it has nowhere been held that 
as matter of law, this duty exists. But while 
this is true, we have, nevertheless, seen that 
in several of the cases embraced within the 
latter class it has been held that usage or 
.yecial agreement might change the rule of 
duty. 

Thus in the case of Smedes v. Bank of 
Utica, the collecting bank was held bound to 
notify a// indorsers because of proof of an 
established custom so to do. This varied the 
collecting bank’s duty under the law. In the 
dictum in the first Massachusetts case, the 
court thought “it very clear upon principle 
and authority that by a general usage, now so 
well understood as safely to be considered as 
a rule of law,” the bank was bound to notify 
the indorsers. ‘This recognized that origin- 
ally, under the common law, the bank’s duty 
did not require it to do this, but that by well 
understood general usage this duty had been 
imposed. But this view of the bank’s duty 
is overturned by the later Massachusetts case, 
wherein it is asserted that there is no such 
usage in Massachusetts, and that a collecting 
bank is not required by the law merchant, as 
known and practiced in that commonwealth, 
to notify all parties “ where there is no special 
agreement tc do it.” 

Also in Alabama, “in the absence of a 
local custom or usage,” it is not incumbent 
on the agent to notify all the indorsers, unless 
particularly so instructed. 
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And finally in the latest case cited from 
New York, the law does not impose the duty 
upon the bank “in the absence of proof of 
any express contract or of commercial 
usage.” 


The fair inference to be drawn from these 
cases asto the collecting bank’s duty and 
liability at the present day, would seem to be 
this: ‘That under the law merchant, inde- 
pendent of statute or custom, a collecting 
bank need only notify its immediate princi- 
pal. But that wherever a special understand- 
ing or agreement existed, or a well estab- 
lished usage, to notify all parties and the 
business was known to both parties to be un- 
dertaken with reference to that understanding 
or usage, the collecting bank’s duty would 
extend to notifying all parties, unless this 
was impossible by reason of its inability in 
the exercise of due diligence to ascertain the 
address ; and that for any loss to the princi- 
pal by an omission of this duty, the collect- 
ing bank would be liable. 

Reaching this conclusion as to the collect- 
ing bank’s duty, a further inquiry will be 
briefly taken up having in view the notary’s 
duty. All the cases, it will be observed, con- 
sidering the necessity and propriety of send 
ing notices to all the indorsers treat the sub~ 
ject in the light of the collecting bank’s duty. 
But as a matter of fact the notary is the man 
who causes all the mischief, for the act of 
giving notice is so intimately connected with 
the protest, that in the natural order of things, 
this duty generally devolves upon him. The 
proposition also with which we start at the 
opening of the article, embraces an inquiry as 
to the notary’s duty and liability in the premi- 
ses. 

While, in fact, the business of the notary 
includes not only protest, but notice, the no- 
tarial function in law, in the absence of 
statute, extends only to the protest. 

In the matter of notice, his act is not as 
notary, but simply as agent of the holder, or 
of the collecting bank who employs him. His 
duty and liability in the premises would there- 
fore seem to be the same as that decreed for 
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the collecting bank when it undertakes to 
perform the service, for the nature of the un- 
dertaking is the same, and the cases which 
hold it to be the duty of a collecting agent to 
notify all indorsers when a custom or under- 
standing so to do exists, would apply to him 
equally as to any other agent. In some of 
the states, however, statutes have been en- 
acted specifying the duty of the notary in the 
matter of notice, and his act then becomes 
official. 


So far as the notary’s individual liability for 
failure of duty is concerned, it would matter 
little whether he acted as agent, or as a public 
official. In either event, he would be liable. 
But the distinction might be important, as af- 
fecting the liability of others. If there were 
sureties on his bond, they would be liable for 
his failure to perform an official duty, but not 
for his non-official default. So also with re- 
gard to the collecting bank employing him, as 
a mere sub-agent it would be responsible for 
his acts, but for the default of a public offi- 
cial, an interesting question arises as to its lia- 
bility. 


NATIONAL BANKING. 


(Remarks of Mr. Walker, of Massachusetts, in 
the House on April 1, explanatory of the pro- 
visions of a bill introduced by him proposing a 
national banking system, described in our ‘‘Con- 
gressional Record,” published elsewhere in this 
number. ) 

Mr. Speaker, to illustrate the working of 
banks to-day under the existing law, I have 
had prepared the following statement to ac- 
company the draft of the bill I present to es- 
tablish a national banking code. What is 
said of the banks named is true of banks the 
country over, and each bank can figure out 
for itself the results in its own case should 
the code proposed be adopted : 

Number of banks, the amount of their capi- 
tal, bonds deposited to secure circulation, 
circulation outstanding, net deposits and re- 
serve held, of the national banks having 
$100,000 capital or less, in the States of 
Missouri, Minnesota, Georgia, Tennessee, 
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Pennsylvania and Massachusetts, as shown 
by their reports of condition at the close of 
business on December 11, 1889. 


1,268,410 
1,310,128 
914,954 
10,435,819 
2,722,492 
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175,418 
328,668 


Net 
deposits. 


Z 


Bonds. 


Capital. 
$2,975,235 
I 500 
2 000 
13 660 
4 500 


166 
53 


No. of 
banks. 


States. 
Tennessee ... 


Pennsylvania. 
Massachusetts 


Georgia...... 


Missouri. ... 
Minnesota ... 


The bonds owned by these banks of the 
par value of $10,309,100 would now costa 
premium to-day at 24 per cent. per annum, 
or $2,474,184. 

It will be seen that they were entitled to 
receive circulating notes to the amount of 
$242,883 more than they have taken. They 
are entitled to receive go per cent. of their 
par value in circulating notes, or $9,278,190 ; 
but no banking business can be safely done 





354 THE BANKING 
without a redemption fund for its notes and 
a reserve fund also. 


The note redemption fund deposited with 
the Government is 5 per cent. on their circu- 
lation, or $463,909.50, which, deducted from 
their circulating notes, leaves available to 
them only $8,814,280.50. It comes to this, 
then, that the banks are obliged to pay for 
that amount of currency notes, at 24 per 
cent. premium on their United States bonds, 
their price in the market to-day, $12,783,284. 


The banks get interest on the par 
_ value of the $10,309,100 
bonds held by them, at 4 per 
$412,364.00 
Interest on $8,81 4,280.50 circu- 
lation, at 6 per cent 


Total possible income on 
bonds and currency notes $941,220.83 
The banks lose on 
$12,783,284, 
price of bonds, 
at 6 per cent.. $766,997.04 
Tax of 1 per cent. 
per annum on 
its currency 
notes, $9,278,- 
eee 
Yearly loss on 
premium paid 
MOBSE 000.0: 
Redemption 
charges...... 


92,781.90 


141,234.67 
9,510.14 1,010,523.75 


Annual net loss to all banks 


That is to say, that notwithstanding the 
Government pays to these banks 4 per cent. 
per annum upon the bonds it compels the 
banks to buy‘in order to secure $9,278,190 
in promissoryi currency notes to circulate as 
money, the banks still lose, on a basis of a 6 
per cent. rate of interest, 64 mills on every 
dollar of currency notes they get from the 
Government, which an individual banker 
would save. 

The banks throughout the country are now 
calling for a 2 per cent. fifty-year bond, upon 
which to secure circulation. ‘Their currency 
account would then be as follows: 
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$10,309,100 of bonds, at 2 per 
$206,182.00 

$8,81 4,280.50 currency notes, at 
528,856.83 


6 per cent 


Total possible income on 
bonds and currency notes 
$10,309,100 cost 
of bonds, at 6 
per cent...... $618,546.00 
Tax of 1 per cent. 
on $9,278,190 
currency notes 
Redemption 


735,038.83 


92,781.90 


9,500.14 
720,838.04 


Yearly gain on circulating 

14,200.79 
But by continuing the present system, using 
either the 4 per cent. at their price or the 2 
per cent bond, if one were issued, every prin- 
ciple of sound banking is violated. It is 
wasteful beyond the thought of persons who 
have not critically examined the system, or 
rather the want of system, of the United 
States. 

If currency notes are made to cost more 
than their normal price in the end, it comes 
out of the people. Banking is as necessary 
in the conduct of the business of the country 
as is the means of transportation. If railroads 
are made to cost more than is necessary, the 
people are compelled to pay higher freight 
charges and are also hindered from putting 
their capital into railroads, to their great loss. 
So if the free loaning of the capital put into 
banks is hindered by the circulating notes of 
banks called money, which are proper and 
necessary to the banks in loaning the capital 
of the banks, being made to cost the bank an 
exorbitant price, the people having capital to 
loan are hindered fyom putting their capital 
into banking, and the people borrowing the 
capital of the bank are made to pay a larger 
price for the capital they borrow. 

Instead of the banks named losing by the 
present system, over a proper system of issu- 
ing currency bank notes on their 4 per cent. 
bonds, only $69,303, they really lose about 
$948,422, or at the rate of about 3} per cent. 
on their capital, in an unwise system of pro- 
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viding currency notes for the use of these 
banks. ‘This is an utter waste, and comes 
out of the people by a system of banking 
more costly than that of any other Christian 
country. 

By the system which is embodied in the 
proposed banking code which I herewith pre- 
sent the banks named would be entitled to 
receive currency notes, practically as safe to 
the holders of them as those now issued on 
United States bonds, to the amount of $23,- 
977,995, and the currency note account, 
computed as in the other cases, would be as 
follows : 
$23,977,995 of currency notes 

SE Oe ccccscssene $1,438,679.70 
The banks would 

lose at the 

same rate of 

interest as a 2 

per cent. bond 

on circulation 
of $5,662,999 
bought of the 

United States 

‘Treasurer at 2 

per cent 
Redemption 


$113,259.98 


24,577-44 


——— 137,837.42 


Saving to the banks and the 
$1,300,842.28 
in banking under the proposed bill. 
This is not a sum “given to the banks.” 
It is a sum of which they are now deprived, 
and to which they are justly entitled. 


This loss is made up of loss of use, and 
therefore loss of interest, upon a consider- 
able part of the capital originally paid into 
the banks by their owners, which they re- 
ceived for their farms, or houses, or mer- 
chandise which they sold to get the capital 
to form the bank, and of its depositors, 
namely : 
$18,314,996 in coin or lawful 

money in their reserve, and 

the 5 per cent. redemption 

fund kept by the Govern- 

ment to redeem their notes, 

at 6 per cent. per annum. . .$1,098,899.70 
Interest on the 5 per cent. re- 

demption in the hands of the 
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Treasurer of the United 
States of $463,909.50 at 6 


27,834.57 


Total interest on actual capital 

the banks own that is tied 

up under the present system. 1,126,734.33 
Saving under the proposed bill. 948,422.00 


Still leave a lossto the banksof 178,312.33 
which can only be justified upon the princi- 
ple that the Government has a right to im- 
pose a tax upon them. 

This $178,312.33 annual loss to the banks 
will be in the nature of a tax upon the circu- 
lation the banks would get under the pro- 
posed banking code, of about one-half per 
cent. per annum. 


This matter is of prime importance to the 
people, for there is no one thing more neces- 
sary to secure to working people their fair 
share of the products of a country without 
excessive tribute to middle men than a circu- 
lating medium, uniform and unvarying in 
value. Men in middle life cannot realize the 
great loss that came to producers and con- 
sumers in this country from the imperfect 
monetary system that existed in the United 
States from 1855 to 1863. 


Exchanges during that period were as high 
as 10 per cent. between Chicago and Boston, 
and this great expense of making exchanges 
in exchanging products came out of the con- 
sumer, who at the same time is the producer 
of the country, and went into the pockets of 
middle men. Exchanges are now made be- 
tween the most remote parts of the country 
practically without cost, which is all in the 
interest of the consumer. 

Our present banking system, while the best 
this country ever saw, is enormously expen- 
sive, and it cannot continue much longer 
without some means are devised for continuing 
its excellencies and remedying its defects. 
The banking bill which I have prepared is 
intended to furnish the cheapest possible cir- 
culating medium for the use of the people, 
costing them the least possible sum for its 
use, and that is at the same time safe and en- 
during. 
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It proposes to release all the United States 
bonds now held by the banks so that the 
United States Government may buy them at 
the cheapest rate—at their normal and natural 
price in the market—without any fictitious 
price being given to them by the requirement 
that national banks shall hold them to secure 
their currency notes. 

The bill proposes that the banks shall, in 
place of the bonds, deposit United States 
notes, coin, or coin certificates for the circu- 
lating notes of the bank to the extent of 10 
per cent. of its capital for associations having 
a capital of $250,000 or less, and for those 
whose capital exceeds $250,000 to the extent 
of $25,000; that these notes, upon the insol- 
vency or expiration of the charter of the 
bank, shall be redeemed by the Treasurer of 
the United States in coin or coin certificates, 
and confers upon him the right to sell bonds 
for coin to redeem such notes. Practically, 
the redemption of these notes will never be 
required. 

Secondly. That the bank shall have the 
right to issue notes to an amount not to ex- 
ceed its coin or coin-certificate reserve, as 
determined from time to time by the Comp- 
troller of the Currency ; that the notes issued 
redeemable by the bank and not by the 
Treasurer of the United States shall differ in 
color and in the affirmation printed upon 
them from the notes received from and to be 
redeemed by the United States Treasurer, 
with provisions for their payment in case of 
the insolvency of the bank that assures their 
final payment. 

Of the lawful money deposited with the 
Treasurer for circulation go per cent. should 
be used for the redemption and destruction 
of United States notes to that amount, the 
notes issued under the bill taking their place ; 
that 10 per cent. should be set aside in coin 
or coin certificates for the redemption of the 
notes of each bank ; that all the provisions 
of law now existing for supervision and con- 
trol of banks are retained. 

The provisions of this bill make the bank 
equally as secure and the redemption of its 
circulating promissory notes equally certain 
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with the present system and at the same time 
save to the people the interest on the lawful 
money held in the redemption accounts 
which under any other system is lost to the 
people. The coin held by the Government 
outside of the banking system of the country 
is so much capital held out of practical use, 
and the interest upon that amount of capital 
is lost to the country, while coin to the 
amount necessary to safety, held in the bank- 
ing system in its reserve account, is repre- 
sented in the circulating medium of the 
country, as is the case in every Christian 
country excepting the United States. 

In the latter case there is no advantage to 
the people in the amount of coin held by 
the Government. In the case of the banks 
holding it, with the right to issue notes to the 
same amount, the coin performs two offices— 
it ministers to the safety of the banking 
system of the country, which it cannot do 
while in the Treasury of the United States, 
and also is represented in the currency notes 
of the banks. 

The $621,000,000, more or less, of coin 
now in the United States Treasury is a certain 
loss to the people, at 4 per cent. per annum 
interest, of over $24,000,000 per annum, and 
this loss is not lessened by issuing certificates 
that circulate for money among the people, 
because if these certificates were issued by 
the banks as bank promissory currency notes, 
representing coin held by the banks, it makes 
coin a part of the monetary system of the 
country and performs the two offices named. 
When held in the United States ‘Treasury it 
is no more a part of the monetary system of 
the country than it would be if it were held 
in other countries or held by an individual. 

If it is said the people of the United States 
do not lose this $24,000,000 because the 
Government has certificates for it in circula- 
tion, then the banks lose it, and the money 
gotten out of the banks, in loans by the 
people, costs the people that much more in 
interest charged by the banks than they would 
pay if the banks held this amount of coin as 
a part of the monetary systemfof the country 
and issued notes upon it instead of the Gov- 
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ernment. ‘The people are, therefore, justified 
in their complaints of the banking system. 
A bank owes to the community in which it 
exists and the country that charters it two 
offices which it ought not to be released from 
performing. 

The first is to furnish circulating notes to 
answer for the checks, drafts, bills of ex- 
change, etc., for the common people, and 
secondly, to hold a sufficient amount of coin 
to measure the value of products exchanged 
in the country by settling balances between 
the banks with it. No monetary system 
ought to be allowed to exist that does not do 
these two things. ‘To furnish a safe deposit 
for such capital of individuals as they do not 
at that time need, and lend the same to other 
individuals who do need it at that time is 
not enough. Finally, no more supervision, 
control, or burdens should be imposed upon 
banks than experience has proved, not theory 
has suggested, is absolutely necessary to their 
proper safety and service of the people. 


UNREGISTERED PLEDGEE’S 
RIGHT TO STOCK AS AGAINST 


ATTACHING CREDITOR 
IOWA. 


IN 


We have been asked to present the law of 
Iowa as to the priority of title between 2 
pledgee of corporate stock as collateral se- 
curity, without transfer upon the books, and 
a subsequent attaching creditor of the 
pledgor, without notice of the pledge. In 
view of a recent decision of the supreme 
court of that state, this becomes a simple 
matter. Between pledgor and pledgee the 
title, of course, passes without registry, but 
as against a subsequent attaching creditor of 
the pledgor, without notice, will the pledgee’s 
unrecorded transfer prevail? ‘This was an 
open question in Iowa until the decision of 
the supreme court in March, 1887, in the case 
of Fort Madison Lumber Co.v. The Ba- 
tavian Bank, 71 lowa, 270. ‘The court there 
held that a transfer of stock in an incorpor- 
ated company in the state was not valid as 
against attaching creditors of the assignor 
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without notice, unless entered on the books 
of the company as provided by the statute. 

As a consequence, every bank or other 
party loaning money upon the security of 
corporate stock must obtain a transfer on the 
books, or else run the risk of losing the se- 
curity in the event of subsequent attachment 
by a creditor of the pledgor. 

The statute providing for transfer of cor- 
porate stock, and under which the question 
was determined, reads as follows (sec. 1628 
Code) : 

“The transfer of shares is not valid, ex- 
cept as between the parties thereto, until it 
is regularly entered on the books of the com- 
pany, so as to show the name of the person 
by and to whom transferred, the numbers or 
other designation of shares, and the date of 
the transfer.” 


And the further provision : 

“The books of the company must be so 
kept as to show intelligibly the original stock- 
holders, their respective interests, the amount 
paid on their shares, and all transfers thereof ; 
and such books, or a correct copy thereof, so 
far as the items mentioned in this section are 
concerned, shall be subject to the inspection 
of any person desiring the same.” 

The court held that giving the statute a 
literal construction, the transfer must be held 
invalid as against the attaching creditor. To 
hold otherwise, it would be obliged to en- 
large the exception and make it read that the 
transfer was not valid “except as between 
the parties, and except as between the trans- 
feree and the attaching creditors of the trans- 
ferer.” But, ordinarily, in the construction 
of a statute, it said, an exception is not to be 
enlarged. Further, the court held the statute 
was designed by the legislature in part for the 
benefit of attaching creditors, as shown by 
the provision specifying the manner in which 
the books should be kept ; that they should 
be subject to inspection ; and by other con- 
temporaneous provisions of the statute which 
it cited. And for further fortification of its 
conclusion, the court cites a number of de- 
cisions of other courts under similar statutes, 
reaching the same result. 

The question here decided has been wide- 
ly adjudicated upon. By general statute, 
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charter provision, or by-law, it is generally 
declared in some form that stock is transfer- 
able only on the books of the company. 
Under such provision it is generally conceded 
that a valid transfer may be made as between 
the parties by mere delivery of the certificate, 
properly indorsed or accompanied by power 
of attorney, but the question as to the effect 
of such a transfer as against the creditors of 
the transferer is one upon which the courts 
widely differ. In New York, New Jersey, 
Pennsylvania, and many other states, unregis- 
tered transferees of stock hold the same free 
from the claims of subsequent attaching 
creditors. ‘The courts of other states hold 
the contrary. 

With the rule established in Iowa and other 
states giving an attaching creditor precedence 
over an unregistered transferee, it is unneces- 
sary to discuss whether its existence is due to 
actual legislative intent, or merely judicial 
construction. 

Being established, if contrary to justice 
and the best interests of the community, the 
legislature alone has the power to change it. 
The only inquiry that need be suggested, then, 
is as to the merit of the rule. And to this, it 
seems to us, but one answer can be made, 
namely, that the rule should not prevail. 
Transfers of stock form an important element 
in the daily business transacted at the com- 
mercial centers, and it is almost a matter of 
necessity that the mere delivery of the cer- 
tificate with power to transfer should be 
effectual, not only between the parties, but 
as against the creditors of the transferer. ‘To 
show the absence of sound policy in such a 
rule, Chancellor Green, of New Jersey, in 
Broadway Bank v. McElrath, 13 N. J, Eq., 
24, Says : 

“ The pledge of stocks as collateral security 
has become a prevalent, and to the borrower, 
especially, an advantageous mode of effecting 
loans. In manufacturing companies especi- 
ally, where the business of the company is 
carried on by the stockholder, and where his 
capital is mainly or exclusively vested in the 
stock, and employed in the active operations 


of Business, the pledge of stocks affords the 
most ready and advantageous mode of effect- 
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ing loans for the demands of business. To 
require a transfer of the stock to the lender 
as security for the loan against the right of 
attaching or execution creditors will at once 
destroy the value of the security, or compel 
the borrower to divest himself of his charac- 
ter as corporator, to forfeit his control of the 
business of the corporation, of his right to 
dividends, and of all his other rights as a 
stockholder in the corporation. Why should 
the owner of stocks be deprived of the priv- 
ilege of mortgaging or pledging his stock for 
the security of a loan without stripping him- 
self of all his rights of ownership, more than 
the owner of any other property ?” 

Also in the same vein may be quoted the 
language of the Supreme Court of Louisiana 
in Smith v. Slaughter House Company, 30 
La. Ann., 1378, 1383. 

“There is an immense amount of the 
wealth of the country invested in stocks 
of the numberless corporations which have 
sprung into existence within a few years past. 
These stocks afford a most convenient and 
valuable basis of credit ; and they are sold to 
a large amount daily, at all the great com- 
mercial centers. ‘The holder who does not 
wish to sell, may pledge his certificates for 
loans and discounts to an amount approxi- 
mating their market value, with a reasonable 
margin for possible depreciation. * * * 
If the pledgee was required to have the trans- 
fers made on the books of the corporation or 
to give notice, the value of these certificates 
asa basis of credit would be greatly im- 
paired, particularly where the pledge is made 
at a distance from the domicil of the corpo- 
ration.” 


‘These considerations show that sound pub- 
lic policy requires the establishment of that 
rule which will best favor the free and un- 
trammeled use of stocks as collateral in busi- 
ness transactions, and therefore the rule giv- 
ing an attaching creditor precedence over an 
unregistered transferee should not prevail. 

Furthermore, aside from considerations of 
public policy and looking at the question in 
the light only of the equities arising between 
an unregistered pledgee and the creditor of 
the pledgor, we reach the same conclusion. 
The rule declared against gives an attaching 
or judgment creditor, who, generally, has 
never given credit specifically on the faith of 
the stock, a preference over the other who 
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has advanced his money on it and taken as 
security a transfer of the certificate. Be- 
tween the two, therefore, the equities are in 
favor of the pledgee who has advanced his 
money on the faith of the collateral. 

It remains for the law-making body, whose 
duty it is to pass such measures most conduc- 
ive to the public good, to study out and regu- 
late the subject as the public interests require. 


LEGAL DECISIONS. 


CHECK—PAYMENT ON FORGED IN. 
DORSEMENT—RETURN TO DRAW- 
ER AND RE-DELIVERY TO PAYEE 
LIABILITY OF BANK TO DRAWER 
ON REFUSAL OF PAYMENT. 


Court of Appeals of New York, January 28, 
1890. 


Citizens’ Nat. Bank v. IMPORTERS’ AND 
TRADERS Nat. BANK. 


1. Aftera bank draft which had been paid to one who held 
it under a forged indorsement was returned to the drawer, 
the latter re-delivered it to the payee, who demanded pay- 
ment, which was refused, whereupon the drawer paid the 
draft after protest. 


Held, That the drawer had a right of action against the 
drawee for its refusal of payment. 


2. In a suit on such cause of action, a complaint which, after 
describing the draft and the proceedings up to protest, al- 
leges that at the time of defendant's refusal to pay it had 
on deposit enough of plaintiff's money to pay such draft, 
and that, by reason of such refusal plaintiff has been com- 
pelled to pay the amount due, though seeming to ground 
the action upon the draft itself, instead of upon the refusal 
to pay, is sufficient, as containing ‘‘a plain and concise 
statement of the facts constituting the cause of action,” as 
required by Code Civil Proc. N. Y., § 48. 

3. In such an action, where the only pleais payment, evi- 
dence that the plaintiff has made a settlement with the 
forger of the indorsement is inadmissible in defense. 


Appeal from supreme court, general term, 
first department. 


This action was commenced by the plain- 
tiff, a bank in the state of Iowa, to recover 
against the defendant, a bank in New York 
City, on the ground of the non-payment of 
certain drafts or bills of exchange which 
plaintiff had drawn npon the defendant in 
favor and to the order of Wadsworth & Co. 
The complaint alleges, in ten counts, the 
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making and delivery of the drafts, their in- 
dorsement by the payees, a presentation and 
demand for payment, the defendant’s refusal, 
and its protest for non payment thereof; that 
at the time of defendant’s refusal to pay the 
plaintiff had sufficient funds on deposit with 
defendant wherewith to pay the drafts; and 
that by reason of the non payment the plain- 
tiff has been compelled to pay the amount of 
the drafts, and to take them up. The form 
of the drafts was as follows, viz.: “$3,269.65. 
State of Iowa. No. 232,245. The Citizens’ 
National Bank of Davenport. Davenport, 
April 7, 1884. Pay this first of exchange, 
second unpaid, to the order of W. C. Wads- 
worth & Co., thirty-two hundred  sixty- 
nine 65-100 dollars, in current funds. E. 
S. Cart, Cashier, To Importers’ and Trad- 
ers’ National Bank, New York.” ‘The de- 
fense set up in the answer was the pay- 
ment of the described paper to the Fourth 
National Bank, as the holder thereof 
through various indorsements. The an- 
swer admitted the possession by defend- 
ant of sufficient deposits from the plain- 
tiff to pay all of the paper. Upon the 
trial these facts were developed: W. & Co. 
bought these drafts from the plaintiff bank 
in order to remit to their creditors in payment 
of sundry accounts, and, having appropri- 
ately indorsed them, delivered them to their 
book-keeper, to be sent off. He, however, 
erased the indorsements, and forged others, 
and used the paper for his own purposes. 
It thereby came into other hands, and through 
the Fourth National Bank was presented to 
and paid by the defendant. Against the 
plaintiff's procfs establishing the forgeries, 
through which the paper was diverted from 
the uses ordered by W. & Co., the defendant 
offered nothing in disproof. After the for- 
geries were discovered, and upon the return 
to the plaintiff of the drafts from the defend- 
ant, W. & Co., demanded and obtained them 
back from the plaintiff, and indorsed them 
to one W. for collection. He was re- 
fused payment of them by the defendant on 
their presentation; the defendant’s cashier 
placing the refusal on the ground of their 
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previous payment. W. then returned them 
to the payees, W. & Co. The plaintiff re- 
paid to W. & Co. the moneys wherewith the 
drafts had been purchased by them, and then 
commenced this action. 

A. R. Dyett, for appellant. George Wads- 
worth, for respondent. 

Gray, J., (after stating the facts as above.) 
The form of the complaint is, perhaps, tech- 
nically open to a criticism that it seems to 
ground the action upon the drafts themselves, 
and therefore makes it one to recover plain- 
tiffs deposits. Such a cause of action has 
not accrued to the plaintiff at all, upon the 
facts in this record. The cause of action 
which is stated to have accrued to plaintiff 
was for the refusal of the defendant to honor 
the plaintiff's drafts upon it. ‘The contract 
between the two banks, as implied by law, 
was that the amount of funds standing to the 
credit of the plaintiff bank on the defendant’s 
books should be held and paid out upon and 
according to the plaintiff's checks or order ; 
and a failure to obey an order for their pay- 
ment was a breach of the defendant’s duty 
and contract, for which it is legally liable, 
either in tort or upon the contract. In this 
case, the breach of contract occurred upon 
the refusal to pay the plaintiff's drafts upon 
its funds to the order of the payees named, 
and a cause of action then arose in plaintiff's 
favor. But this criticism upon the form of 
the complaint is not serious in its results; for 
the pleading may be upheld, and the action 
maintained as one simply for the breach of 
the defendant’s contract to pay the drafts of 
the plaintiff. Code Civil Proc. § 481, requires 
that a complaint shall contain a plain and 
concise statement of the facts constituting 
the cause of action; and that requisite is 
met here sufficiently. ‘The pleading, after 
describing the drafts, and stating the proceed- 
ings up to protest for non-payment, alleges 
“that at the time said defendant so neglected 
and refused to pay, * * * plaintiff had 
sufficient money or funds on deposit with the 
defendant to its credit, and subject to its 
draft or order, wherewith to pay, * * * 
and that by reason of the non-payment the 
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plaintiff has been compelled to pay, and has 
paid, the amount,” etc. That is a plain state- 
ment of the facts, from which, as a legal con- 
clusion, the plaintiff's legal right to recover 
is deducible, and the defendant could in no- 
wise be misled. This seems especially true ; 
for by its answer the defendant admits that it 
was indebted to the plaintiff for moneys there- 
tofore deposited subject to its draft, check or 
order in more than a sufficient sum to pay all 
the drafts; and it relies, to defeat the action, 
upon the defense of payment only. As to 
the cause of action, I think it clearly one 
which did accrue to, and became enforceable 
by, the plaintiff. In the first place, we must 
regard the paper as never having been paid 
by defendant to the order of the plaintiff ; for 
the rule is well and long established that a 
forged indorsement does not pass a title to 
commercial paper, negotiable only by indorse- 
ment ; and payment by the drawee, although 
in good faith, of a draft so affected, is no pay- 
ment at all, as to the true owner. Graves v. 
Bank, 17 N. Y., 205. 

It was the defendant’s business to see to it 
that its depositor’s moneys were expended ac- 
cording to its directions ; and every expendi- 
ture was at the defendant’s risk of the direc- 
tion being valid, and the indorsement convey- 
ing title to the holder genuine. Corn £x- 
change Bank v. Nassau Bank, 91 N. Y., 74, 
81. 

The defendant made no attempt to dis- 
prove the plaintiff's evidence as to the forged 
indorsements of the payee’s names and orders, 
and the forgeries must be taken as proved. 
Forgeries may consist, in the legal sense, of 
any fraudulent alteration of paper by which 
another may be defrauded. Chit. Bills, 781. 
So we have no payment by the defendant of 
these drafts proved; and the question be- 
comes solely one upon its objection to the 
right of the plaintiff to maintain this action 
for non-payment by the defendant, to third 
persons, of the drafts. Its counsel says the 
proper remedy was to sue for the deposits. 
That is not so. Here the cause of action is 
the breach of the implied and conceded con- 
tract to pay out the plaintiffs funds accord- 
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ing to its drafts and order. The remedy was 
to sue for the breach, and to recover against 
the defendant in an amount equal to the 
amount of the plaintiff's drafts which were 
refused payment. ‘That the plaintiff repaid 
to W. & Co. the moneys they had paid to it 
to obtain these drafts, and thereby reacquired 
the paper, is wholly immaterial as long as the 
action is not upon the drafts themselves. If 
the plaintiff was suing upon this paper through 
a derivative title from W. & Co., it would 
be a very different question indeed. But the 
payment back of the moneys to W. & Co. 
established the damage, and its extent, to 
which the defendant’s act subjected the plain- 
tiff. The acquisition thereby, and the hold- 
ing and exhibition, of the dishonored drafts, 
are evidences of the facts constituting the 
cause of action. In recent cases this court 
has passed upon similar questions as to the 
rights of drawers of checks, to which we may 
in fact liken this paper. 

In Bank of British N. A. v. Merchants’ 
Nat. Bank, 1 N. Y., 111, the case shows 
the payment by the defendant bank of a 
check given by the plaintiff bank to H., and 
made payable to her order. Her indorse- 
ment was forged, and the money collected by 
another person. When the facts of the for- 
gery and of the payment were discovered, 
the action was commenced. It is true the 
only defense was the statute of limitations; 
but Ear1, J., in his opinion, which was con- 
curred in by all the judges, said : 

“When the defendant paid the check up- 
on the forged indorsement, it paid its own 
money, and discharged no part of its indebt- 
edness to the plaintiff. * * * The plain- 
tiff lost none of its rights by receiving, under 
a mistake as to the facts, the check as one 


properly paid and charged to its account by 
the defendant.” 


But later, in the case of Viets v. Bank, 101 
N. Y., 563, 5 N. E. Rep., 457, this rule was 
laid down that “the refusal to pay on pre- 
sentation of the check, which presentation is 
equivalent to a demand of payment, gives to 
the drawer a right of action, in case he has 
funds in the bank to meet the check, and the 
refusal to pay is without his authority.” 
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This doctrine, I find, has the distinct sup- 
port of a decision of the king’s bench in the 
case of Marsetti v. Williams, 1 Barn. & 
Adol., 415. That was an action by the 
drawer of a check against his bankers for 
failing to pay it to the payees named therein 
on presentation. ‘The dishonor was through 
some inadvertence of the bankers ; and, as a 
matter of fact, the check, being presented the 
next day, was then paid. Lord TENTERDEN 
held that the action was maintainable as one 
founded on the banker’s implied contract 
with his customer that he will pay checks 
drawn by him, provided he has moneys of 
the customer, and a breach of that contract 
was created when the defendants would not 
pay the check. Nominal damages were 
awarded the plaintiff in that case, though he 
might not have sustained a damage in fact. 
Justices ParRKE, TAUNTON and PATTESON 
agreed with Lord TENTERDEN, holding that 
it was immaterial whether the action was, in 
form, tort or assumpsit. The rule is well sup- 
ported in principle as by the authorities, and 
governs this case. ‘The damage to the plain- 
tiff here was not merely nominal, for the 
dishonor of its drafts, but actual, for the 
amount represented by them, and which the 
plaintiff had to make good to the payees. 

There is but one other question which I 
think calls for further consideration, and that 
is as to the exclusion of certain evidence which 
the defendant sought to elicit from the wit- 
ness Wadsworth. By a question to that wit- 
ness, who was one of the payees of the drafts, 
defendant endeavored to prove that when the 
plaintiff paid back to Wadsworth & Co. the 
moneys for the drafts which had been dishon- 
ored they had settled with their bookkeeper, 
and for his indebtedness to them, including 
the appropriation by him of these drafts, had 
received certain property. In support of 
their right to make this proof, they argue that 
if W. & Co. had made a settlement with their 
bookkeeper they were not in any position to 
demand back the drafts which had been re- 
turned to the plaintiff by the defendant as 
paid, and if plaintiff redelivered the drafts to 
them, under such a state of facts, it acted in 
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its own wrong, and the defendant would not 
be liable. Without discussing the features of 
such a case, it is sufficient to say that there 
are two good reasons for the exclusion of the 
evidence. In the first place, no such defense 
was set up by the answer, nor did that plead- 
ing contain any allegation which would raise 
any other issue than the issue of payment. 
In the next place, the question, if answered 
according to its tenor, would not elicit any 
proof that W. & Co. had been paid. It called 
for the witness’ testimony as to whether his 
firm did not charge the bookkeeper with the 
drafts, and then take from him various kinds 
of property “as security for this entire indebt- 
edness, consisting of these checks in part ; 
and did they not receive that property? and 
did they not collect something from it?” etc. 
But that they may have received some secur- 
ity for his indebtedness would. not establish 
the fact of a payment and extinguishment of 
any claim based on the purchase of the drafts 
which were dishonored. I think the action 
was rightly disposed of below ; and the judg- 
ment appealed from should be affirmed, with 
costs. All concur. 


PROMISSORY NOTE—NEGOTIABILI- 
TY—CONFLICT OF LAWS. 





Court of Appeals of Kentucky, January 23, 
1890. 





STEVENS v. GREGG e al. 


x. Anote made in Kentucky and payable in Ohio is to re- 
ceive its legal character from the laws of the state where 
it is made payable. 

2. Under Rev. St. Ohio 1886, § 3171, providing that “‘ all 
bonds, promissory notes, bills of exchange, foreign and 
inland, and checks for a sum certain and payable to any 
person or order, or to any person or assigns, shall be ne- 
gotiable by indorsement thereon,” a promissory note pay- 
able; to the order of” a person is a negotiable instru- 
ment. 

3. In an action in Kentucky on a note payable in another 
state, and negotiable under its laws, the law of the forum 
governing defenses between antecedent parties to negotia. 
ble instruments will be applied, though the note is not 
negotiable under the Kentucky laws. Overruling Davis 
v. Morton, 5 Bush, 160. 


Appeal from Circuit Court, Campbell 
county. 
“ To be officially reported.” 






’ the footing of a bill of exchange? We think 
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C. L. Raison, Jr., and G. H. Ahlering, 
for appellant. Geo. Washington, for appel- 
lees. 

Pryor, J. ‘The appellant executed and 
delivered to W. E. Hampton the following 
note: 

“Persimmon Grove, Aug. 14, 1882.— 
Twelve months after date I promise to pay 
to the order of W. E. Hampton ninety-three 
dollars, at Exchange National Bank, Cincin- 
nati, Ohio ; value received, &c. 

“J. J. STEVENS.” 

This note was endorsed and delivered to 
the appellees in the State of Ohio, before its 
maturity, for a valuable consideration, and 
without any knowledge or information of the 
existence of the note executed by the payee 
to the payor, which note the latter attempts 
to plead as a set-off against the note sued on 
by the appellees as endorsees. As is shown 
by the note itself, as well as the admissions 
of the appellant, it was made payable at the 
Exchange National Bank in Cincinnati, Ohio ; 
and it is conclusively shown that the note 
was, before its maturity, for a valuable con- 
sideration, and without notice to the appel- 
lees of any defenses, legal or equitable, 
existing between the payor and payee, in- 
dorsed by the payee to the appellees. If 
said note, according to the law of the State 
of Ohio, is placed upon the footing of, or is 
in fact, a bill of exchange, then the question 
arises, is it, in this State, in the hands of an 
innocent indorsee, subject to said set-off ? 

1. Does the fact that said note was made 
payable in the State of Ohio impress it with 
the character of similar paper executed and 
made payable in said state? ‘The authori- 
ties, the decisions of this court included, all 
agree that it does. In Goddin v. Shipley, 7 
B. Mon., 577, it is said : 

“The general principle that a contract 
referring by its own terms to a particular 
place where it is to be performed is to receive 
its construction and legal character and effect 
from the laws of the place thus referred to is 
in itself so obviously reasonable, and, on the 


score of authority, so well established, as to 
preclude all discussion of its correctness.” 


2. Did the law of Ohio put said note upon 
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it did ; for the statute of said State, then and 
now in force, is as follows: 
‘ “All bonds, promissory notes, bills of ex- 
change, foreign and inland, and checks for a 
sum certain, and payable to any person or 
order, or to any person or assigns, shall be 
negotiable by indorsement thereon; and all 
such instruments payable to a person or 
bearer shall be negotiable by delivery, so as 
absolutely to transfer and vest the property 
thereof in each and every indorsee or holder, 
successively.” Rev. St. Ohio, 1886, § 3171. 
There can be no doubt that the above 
statute places a promissory note, made pay- 
able to a person or his order or his assigns, 
upon the footing of a bill of exchange, and, 
if such note is made payable to a person or 
bearer, it is placed upon the same footing of 
a bill of exchange ; the only difference being 
that in the former case the absolute title is 
vested in the indorsee by the written indorse- 
ment of the owner, which indorsement is re- 
quired to invest such title ; in the latter case 
the title vests in the indorsee by delivery 
merely. In either case such note, according 
to said law, is put upon the footing of a bill 
of exchange, and is not affected, in the hands 
of an innocent indorsee, by any equities ex- 
isting between the antecedent parties to the 


paper—such is the immunity of the innocent 


indorsee of a bill of exchange ; and a prom- 
issory note placed upon the same footing is 
entitled to the same immunity. 


The Supreme Court of Ohio and this court 
(Carlisle v. Chambers, 4 Bush, 268) construe 
said statute as placing such promissory notes 
as the one therein described upon the same 
footing as bills of exchange, and they are 
therefore not subject, in the hands of an in- 
nocent indorsee, to any equities existing be- 
tween the antecedent parties. 

Therefore, the third question is, is said 
note, in this: state, subject, in the hands of 
the appellees, as innocent indorsees, to the 
set-off existing against the indorser? It is 
conceded, as a general proposition, that all 
defenses are governed by the law of the 
forum and not of the place of the contract ; 
that set-offs are creatures of the law of the 
forum, and may be pleaded to a contract if 
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allowed by the law of the forum, though not 
allowed as a defense by the law of the place 
where the contract was to be executed. But 
the inquiry is, does the law of this state allow 
a set-off to be pleaded in a case like this? 
We think not. Section 19 of the Civil Code 
of Practice provides: 

“Tn the case of an assignment of a thing in 
action, the action by the assignee is without 
prejudice to any discount, set-off, or defense 
now allowed; and if the assignment be not 
authorized by statute, the assignor must be a 
party, as plaintiff or defendant. This section 
does not apply to bills of exchange, nor to 
promissory notes placed upon the footing of 
bills of exchange, nor to common orders or 
checks.” 

This section allows, among other defenses, 
any set-off that may exist in favor of the 
payor against any of the antecedent parties 
to “a thing in action” to be pleaded against 
the ‘‘thing,” though it is in the hands of an 
assignee or indorsee for value, and with- 
out notice, although the “thing” may 
contain words of negotiability. If such 
paper was in the hands of an innocent 
indorsee, a defense existing between the 
antecedent parties would be allowed, unless 
such paper, under our law, is a bill of ex- 
change, or a promissory note placed upon the 
footing of a bill of exchange, while, under 
our law, to place a promissory note upon the 
footing of a bill of exchange, such note must 
be payable and negotiable at some bank in- 
corporated under some law of this state, 
or organized in this state under some law of 
the United States, and indorsed to and dis- 
counted by the said bank at which it is made 
payable. See Gen. St. 1883, § 21, p. 252. 
Yet the Code and statute must be construed 
to refer to such promissory note as is made 
with reference to any law where its payment 
may be enforced, and not to such promissory 
note as by the express statute of another 
state has been made in effect and fact a bill 
of exchange—in other words, placed upon 
the footing of a bill of exchange—and such 
note was executed with reference to such 
statute. Such statute enters into the vitals of 
such contract, and must be looked on as im- 





















pliedly incorporated in it. If a contract 
contains a proviso that it should be abso- 
lutely void if not enforced within a cer- 
tain time, or that a set-off should not be 
pleaded against it in the hands of an inno- 
cent transferee of the contract, there can be 
no doubt that such a proviso, being a part of 
the contract, and based upon a sufficient 
consideration, would be enforced, notwith- 
standing it might be restrictive of the per- 
son’s rights under the general law of the 
forum. Why, then, might not such a pro- 
viso, impliedly made by the law of the place 
where the contract was executed, be en- 
forced? In the one case the parties ex- 
pressly make the proviso. In the other, the 
proviso, as a matter of expressed law, enters 
into the contract and becomes a part of it. 
In both cases the proviso is equally a part of 
the contract, and in either case must be held 
inviolate wherever the contract is attempted 
to be enforced. Where a contract is made 
with reference to the common or general 
law, such contract is subject to any remedy 
allowed by the state in which it is attempted 
to be enforced, though such remedy might 
be unkown to the state in which the contract 
was made; but, as we have attempted to 
show, if the contract is to be executed ina 
particular state, then its statutory law fixing 
the character of such contract, and denying 
the right to make certain defenses to it, be- 
comes a part of the contract; and the comity 
existing between the states forbids the allow- 
ing of such defenses in any other state to 
which the party may be compelled to resort 
for remedy for a breach of the contract. 
The case of Carlisle v. Chambers, 4 Bush, 
272, aptly illustrates the foregoing views, and 
is a case directly in point. It is there said: 

“As payment was to be made in Ohio, 
the /ex loci solutionis fixed the character of 
the documents [promissory notes] indorsed 
by Carlisle to Chambers; and as that law 
made them bills of exchange, an universal 


law of comity requires their recognition as 
such.” ' 


Accordingly, it must be held that by the 
law of Ohio the paper sued on is placed upon 
the footing of a bill of exchange, and it must 
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be so treated here ; and consequently the de- 
fense of set-off existing between the ante- 
cedent parties cannot be allowed against the 
appellees, who are innocent indorsees. The 
case of Davis v. Morton, 5 ‘Bush, 160, in so 
far as it conflicts with this opinion, is over- 
ruled. 
Judgment affirmed. 


TRANSFER OF STOCK—SUBSEQUENT 
ATTACHMENT—PREFERENCE OF 
ATTACHING CREDITOR OVER 
UNREGISTERED ‘TRANSFEREE. 





Supreme Court of Colorado, February 14, 
1890. 





Conway v. JOHN éf al. 


Under the laws of Colorado, title to stock in a corporation, 
as against creditors, can only pass by transfer on the 
books of the company. 


Appeal from district court, El Paso county. 

On July 26, 1881, the Trinidad Gas Com- 
pany issued to David H. Irland its certificate 
of stock No. 25 for fifteen shares of the capi- 
tal stoek of said company, the shares being 
of the face value of $100 each, and regis- 
tered upon the company’s books in Irland’s 
name. On April 19, 1882, said shares of 
stock were still standing upon the books of 
the company in the name of Irland, and on 
that day the Rifenburg Coal Mining Com- 
pany, a co-partnership composed of James 
M. John and Caldwell Yeaman, commenced 
an action before a justice of the peace, by at- 
tachment against Irland, and caused said 
shares of stock to be attached as the property 
of saidIrland. Such proceedings were there- 
after had in said cause that on May 5, 1882, 
judgment was rendered against Irland, and 
the shares of stock ordered by the justice to 
be sold to satisfy such judgment, which was 
done on May 22, 1882, John becoming the 
purchaser. 

Prior to the commencement of said at- 
tachment suit, viz.,on November 22, 1881, 
Irland had assigned the certificate of stock to 
one Conway, but no assignment or transfer 
thereof to Conway was ever made upon the 
books of the defendant company, nor was 
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there any request to have such transfer made 
until November 1883, long subsequent to the 
purchase of said stock at constable’s sale by 
the defendant John. Neither the attaching 
creditor nor the company had any knowledge 
or information, prior to November 1883, that 
Irland had assigned said certificate, or that 
Conway made any claim thereto. 

Conway sued the company and John and 
Yeaman to set aside the sale and establish 
his title to the stock. The judgment went 
against him and he appealed, contending, 
among other grounds, that the stock was not 
at the time of. the attachment proceedings, 
subject to attachment as the property of Ir- 
land, because of the previous assignment to 
himself. On this point the court 

Held, It is admitted by the pleadings that 
the certificate of stock in controversy pro- 
vided upon the face thereof that it was 
“transferable only upon the books of the 
company, in person or by attorney, on the 
surrender of this certificate.” This was in- 
serted by virtue of the following by-law of 
the company : 

“Transfers of stock shall be made on the 
books of the company either in person or by 
attorney, and the possession of the script 
shall not be regarded as evidence of owner- 
ship, unless it shall so appear on the books 
of the company.” 

Express statutory authority for the making 
of such by-law is given the corporation in 
section 241, Gen. St., 1883, in this language : 

“The shares of stock shall not be less 
than ten nor more than one hundred dollars 
each, and shall be deemed personal property, 
transferable as such in the manner provided 
by the by-laws.” 

In addition to this, we find a subsequent 
section, requiring, infer alia, that a book 
shall be kept by the secretary or clerk of such 
corporation showing the names of all stock- 
holders with their places of residence, the 
number of shares of stock held by each, etc., 
and providing, further, that “no transfer of 
stock shall be valid for any purpose whatever, 
except to render the person to whom it shall 
be transferred liable for the debts of the com- 
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pany, * * * unless it shall have been 
entered therein, as required by this section, 
within sixty days from the date of such 
transfer.” Section 269, Jd. 

Here we have a clear provision of statute 
taking from the owner of stock the right to 
transfer it in accordance with the known rules 
of the common law, and substituting therefor 
another and different mode. This change 
was doubtless made for the purpose of fur- 
nishing record evidence of the title, and, in 
view of the plain and explicit language em- 
ployed, the statute cannot be disregarded. 
Under its provisions, we are clearly of the 
opinion that, notwithstanding the attempted 
transfer from Irland to appellant, the stock 
remained subject to attachment at the suit of 
the former’s creditors. Fiske v. Carr, 20 
Me., 301; Bank v. Cutler, 49 Me., 315; 
Bank v. Gridley, 91 Mll., 457; Association 
v. Cory, 129 Mass., 435; Vorthrop v. Turn- 
pike Co., 3 Conn., 544; Weston v. Mining 
Co., 5 Cal., 186; Waglee v. Wharf Co., 20 
Cal., 530; Murphy’s Case, 51 Wis., 519. 

We are aware that in some jurisdictions 
somewhat similar provisions have been held 
to relate solely to the government of the cor- 
poration in the transaction of its corporate 
business, to advise it of the names of those 
entitled to vote, receive dividends as stock- 
holders, etc., and that creditors should not be 
allowed to take advantage of any failure to 
comply with such requirements. Such de- 
cisions have usually, however, been based 
upon statutes essentially dissimilar from 
those here under consideration, and fre- 
quently upon the construction to be given a 
by-law of the company, in the absence of ex- 
press statutory restriction. But the decided 
weight of authority, as well as the better 
reason, we think, unite in support of the 
conclusion that when, as in this state, the 
statute of the state, as applicable to corpo- 
rations, requires that shares shall be trans- 
ferred in a particular mode, there must be at 
least a substantial compliance with the re- 
quirement in order to protect the property 
against future assignments or levies. Bank 
v. Gridley, supra. 











(The decision of other points in favor of 
defendants involving irregularities in the at- 
tachment and sale, omitted.) 

Judgment affirmed. 


NOTES EXECUTED ON SUNDAY— 
VALIDITY—SUBSEQUENT RATIFI- 
CATION. 


Supreme Court of Iowa, January 25, 1890. 


Russet. ef a/ v. MurbDocK é ai. 


Though notes anda mortgage to secure the same are void 
if executed on Sunday,a payment on a secular day on 
such notes is a ratification thereof,and both notes and 
mortgage are thenceforth valid obligations. 

This was an action to foreclose a chattel 
mortgage. Among other defenses, it was 
claimed that the notes and mortgage were 
executed on Sunday, and were therefore void 
and unenforceable. Evidence was introduced 
of a subsequent payment on the notes on a 
secular day. On the question of validity, 
the court 

Held: A contract entered into on Sunday 
is void. But, if the parties enforce or per- 
form it on a secular day, they will be regarded 
as ratifying it, and will be estopped from de- 
nying its validity. It will be regarded as 
valid from the day of its ratification. The 
ratification takes the place of the execution, 
and the contract becomes valid by reason of 
the ratification. Payment upon a Sunday 
note is a ratification. If it be not so held, 
this result would follow: The payee would 
receive and hold money paid him without 
consideration. But by the act of payment 
the maker recognizes the note as valid, and 
assumes to perform its obligations. It be- 
comes a valid obligation from that day, and 
is no longer void because it is a Sunday note. 
See Harrison v. Colton, 31 Iowa, 16. 

Judgment for plaintiffs on notes and mort- 


gage. 
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CONTRACT FOR BANK DRAFTS— 
MEANING OF THE TERM “SATIS- 
FACTORY.” 

NV. Y. City Court, Trial Term, April 21, 1890. 

Oumn D. Gray v. THE ALABAMA NATIONAL 

BANK. 


The action is by plaintiff as assignee of the 
August Gast Bank Note and Lithographing 
Company, of St. Louis, Mo., to recover $400 
damages for breach of written order, the ma- 
terial portion of which is as follows : 

“T desire you to make for this bank 50 M. 
steel plate drafts, no stubs, printed on the 
best white paper, numbered and addressed 
as we order same; price, including plates, 
$12.50 per M. Zhe above order is given on 
the understanding that I am to have a satis- 
factory design for the above, and that the 
work is to be first-class in every respect.” 

This writing was signed by Mr. Johnston, 
the president of the defendant. Acting upon 
this, the lithographic company prepared and 
sent on a design, to which the defendant sug- 
gested certain alterations, which were made, 
and a second design was sent on. Neither 
proved satisfactory, and Mr. Johnston finally 
wrote: “Unless I can get something that 
does please me, I don’t want anything.” The 
lithographing company incurred expenses en- 
deavoring to fill the order satisfactorily, and 
in good faith endeavored to comply with it. 
The main question presented for decision is 
the meaning and effect of the term “ satisfac- 
tory,” as used in the condition embraced in 
the order. 

Wm. B. Ellison for plaintiff. £. H. Bran- 
din for defendant. 


McApams. C.J.—Lithography is an art, so 
is steel plate engraving, and whether the work 
produced is good, bad or indifferent, is one 
of artistic opinion, taste or fancy. Bank 
note engraving at the present time involves 
skill, artistic taste, scenic effect and arrange- 
ment. Some people are fastidious about 
their checks and drafts, and want them equal 
in appearance to bank notes. Common 
printed checks or drafts procurable at the 
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banks or stationers may suit the ordinary re- 
quirements of trade, but not the peculiar fan- 
cies of individuals who seek to satisfy their 
notions and gratify their exceptional taste. 
As a consequence no two specially designed 
checks or drafts are exactly alike, a circum- 
stance that proves that taste and fancy 
have much, if not all, to do with the selec- 
tion finally made. Some checks are neat, 
not gaudy; others are loud and showy. 
They vary in size, appearance, style of print, 
lithography and engraving. ‘The variety of 
vignette is innumerable. Stationers keep 
books in which may be found all sorts and 
kinds of patterns and designs, and even these 
are modified to suit the peculiar notion or 
fancy (original or otherwise) of the customer. 
From all this, it will be assumed that the or- 
der given by the defendant embraced a sub- 
ject involving taste, fancy and judgment re- 
specting which minds might differ. ‘The con- 
dition inserted in the order that it was given 
upon the understanding that the president of 
the defendant should first have a satisfactory 
design, means a design satisfactory to him, 
and that the order was not to become opera- 
tive as a contract until this condition preced- 
ent was performed. Suggesting an alteration 
in the first design was not a waiver of the 
condition, as the manner of making the change 
was not mechanical, but involved the exer- 
cise of taste and fancy. 

Whether it was wise or business like to act 
on an order which left the approval of the 
design to the mental operation of the mind 
and judgment of the defendant’s president is 
not open for discussion. ‘The time for that 
line of thought has passed. Such was the 
condition assented to, and the rights of the 
parties must be determined from the contract 
asitis. This fixes their obligations, and they 
cannot be altered or enlarged. There is no 
doubt of the general proposition that where 
one party agrees to do a thing to the satis- 
faction of the other, and the excellence of the 
work is a matter of taste, such, for instance, 
as a portrait, bust, suit of clothes, dramatic 
play, or a particular piece of furniture, the 
employer may reject it without assigning any 
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reason for his dissatisfaction. In such a case 
the law cannot relieve against the folly of the 
employee by inquiring whether the dissatis- 
faction of the employer was based upon rea- 
sonable grounds or not. It is even doubtful 
whether it can inquire into the good faith of 
the employer’s decision (G/enny v. Lacy, 16 
St. R., 798 ; Campbell, P. P. Co. v. Throp, 
36 Fed. R., 414; Seeley v. Welles, 13 Atl. 
R., 736, and cases cited). 

Parties must stand to their contract as they 
made it, and if one party agrees to furnish 
an article that is satisfactory to the other, he 
constitutes the latter the sole arbiter of his 
own satisfaction. If, however, the task to be 
performed does not involve matter of taste, 
fancy or judgment, but of common experi- 
ence, such as an ordinary job of mechanical 
work or the quality ot material, a different 
rule applies, and in such cases the law will 
say that, what in reason ought to satisfy a 
contracting party does satisfy him (Duplex 
Co. v. Garden, 101 N. Y., 387; and see 47 
id., 475; 76 id., 117). 

The present case falls within the rule first 
stated. 

For these reasons there must be judgment 
for the defendant. 

Filed April 21, 1890. 


ABSTRACTS. 
DeMANnD NoTes—MATUuRITY—STATUTE OF 
LIMITATIONS. 

Under Civil Code Cal. § 3130, providing 
that “it is not necessary to make a demand 
of payment upon the principal debtor in a 
negotiable instrument in order to charge 
him,” suit may be brought against the maker, 
on a note payable on demand, with interest, 
at any time, without previous actual demand, 
and the statute of limitations runs against the 
maker from the execution and delivery of the 
note; and this rule is not changed by section 
3131 ef seg., concerning the presentment of 
negotiable instruments for payment, and pro- 
viding for the apparent maturity of demand 
paper, as these sections relate to the indorser 
only, and not to the maker. 
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Jones v. Nicholl. (No. 12,308.) Supreme 
Court of California, December 12, 1889. 


DEMAND NoTES—STATUTE OF LIMITATIONS. 


A promissory note, payable “on demand, 
after date,” is due at once, without an actual 
demand, and the statute of limitations begins 
to run against it immediately. 

O Neil v. Magner. (No. 13,090.) Su- 
preme Court of California, December 5, 
1889. 


PRIVILEGE Tax ON Mississipp1 BANKS— 
CONSTITUTIONALITY. 


1. Code Miss. 1880, §§ 557, 585, as amend- 
ed by Laws 1888, which provide for a privileye 
tax to be paid by banks, and vary the amount 
with reference to the capital stock or assets, 
and declare that “the privilege taxes im- 
posed upon and paid by such banks * * * 
shall be in lieu of all other taxes, state, coun- 
ty and municipal, upon the shares and assets 
of said banks,” are not unconstitutional as in 
violation of Const. Miss. art. 12, § 13, which 
declares that “the property of all corpora- 
tions for pecuniary profits shall be subject to 
taxation, the same as that of individuals,” as 
the legislature has the power to exempt prop- 
erty frum taxation whether the owners be 
corporations or natural persons. 

2. The sections as amended do not violate 
section 20 art. 12, of the constitution, which 
declares that “taxation shall be equal and 
uniform throughout the State,” and that “all 
property shall be taxed in proportion to its 
value, to be ascertained as directed by law,” 
as the legislature, having the power to exempt 
property from taxation, may also prescribe 
that a privilege tax shall be a substitute for 
all taxes on the property to be taxed. 

3- Nor do they violate section 16, which 
declares that “no county shall be denied the 
right to raise, by special tax, money sufficient 
to payfor * * * conveniences for the 
people of the county * * * provided 
the tax thus levied shall be a certain per cent. 
on all tax levied by the state,” as by this sec- 
tion the right of the counties under it is lim- 
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ited to a levy of “a certain per cent. on all 
tax levied by the state,” and the subjects of 
taxation are to be determined by the legisla- 
ture. 

4. Under the sections of the Code cited, 
the privilege tax imposed on and paid by a 
bank is a substitute for all other taxes on the 
shares and assets of the bank, including real 
estate owned by the bank, which constitutes 
part of its assets, without regard to the ques- 
tion as to the right of the bank to acquire 
and hold real estate. 

Vicksburg Bank v. Worrell, tax collector. 
Supreme Court of Mississippi, January 20, 
1890. 


Promissory NOTE—STIPULATION FOR AT- 
TORNEY’S FEES—RECOVERY. 


1. In action ona promissory note, when 
the note contains an agreement to pay “ten 
per cent. for attorney's fees in case this note 
is placed in the hands of an attorney for col- 
lection or is collected by suit,” and defen- 
dant by pleading the general issue has denied 
the entire indebtedness, the 10 per cent. for 
attorney’s fees can be recovered, together 
with the face value of the note. 

2. In such a case itis not necessary to 
prove the value of the attorney’s services. 

3- The note alone is sufficient evidence to 
support a judgment for 1o per cent. for at- 
torney’s fees. 

Exchange Bank of Dallas v. Tuttle. Su- 
preme Court of New Mexico, January 24, 
1890. 


PRomissoRY NoTE—BLANK PAYEE—RECOv- 
ERY BY Bona FIDE HOLDER. 


1. Where the complaint alleged the defen- 
dant made, executed and delivered his 
promissory note to the Portland Savings Bank, 
a note payable to cannot be received 
in evidence under such allegation. 

2. A promissory note may be issued with 
the payee’s name left blank, which may be 
filled by any dona fide holder with his own 
name, which authority must be exercised 
within a reasonable time. 
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3. Bona fide holder of promissory note, 
where payee’s name left blank, must make 
himself a party to such note by actually writ- 
ing his name in the blank left for that pur- 
pose before a recovery can be had on such 
instrument. 

Thompson v. Rathbun. Supreme Court of 
Oregon, December 3, 1889. 

Lost DRaFT—PURCHASER’S RIGHT OF RE- 

COVERY— EVIDENCE. 


The petition sought to recover on the 
ground that plaintiff purchased a draft of de- 
fendant ; that it was lost in the mails, and 
had not been paid. Plaintiff, in his testi- 
mony, described the draft, and showed by his 
books that he received it seven years before 
the bringing of the action ; that on the follow- 
ing day he indorsed it to a creditor, and 
mailed it to him in care of his agent, the 
creditor being absent from home. Plaintiff 
also testified that he had positive recollection 
of these facts. The fact that the draft was 
issued was not disputed. The creditor’s 
agent, in whose care the draft was sent, testi- 
fied that he had several times carefully exam- 
ined all the papers in the office, and found no 
trace of it ; that, if mailed to him, he did not 
receive it; that he was positive he never had 
it; that the books showed no evidence of its 
receipt. Defendant testified that he had 
money in the bank on which the draft was 
drawn to pay it; but he did not say that it 
was paid, nor was there any showing that it 
had been returned, though, in the usual course 
of business, it would have been returned in 
30 days. He/d that, as a matter of law, 
plaintiff was entitled to judgment. 

Lindsey v. Le Mars Bank, Supreme Court 
of Iowa, February 12, 1890. 





INSOLVENT BANKER—RECEIPT OF DEPOSIT 
KNowI1nc INSOLVENCY—CRIMINAL LIABIL- 
ITY—EVIDENCE. 


1. Acts 18th Gen. Assem. Iowa, c. 153, 
provides that no bank, or firm engaged in 
banking, shall accept or receive on deposit 
any money when such bank or firm is insol- 
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vent, and any officer of such bank, or mem- 
ber of such firm, who receives a deposit, 
knowing of such insolvency, shall be guilty of 
a felony, etc. An indictment under this stat- 
ute alleged that defendants, a firm engaged 
in banking, were, on a date specified, insol- 
vent, and, being so, that they accepted and 
received on deposit a certain sum of money. 
Held, that evidence is admissible that the de- 
posit was received by the .cashier of defend- 
ants’ bank during their absence ; it being im- 
material whether they did the act constituting 
the offense in person or by an agent. 

2. A certificate of deposit, signed by the 
cashier of defendants’ bank, certifying that a 
certain person had deposited therein a named 
sum, payable to her own order, in current 
funds, on return of the certificate properly 
indorsed, is evidence of a deposit, within the 
meaning of such statute, and not of a loan. 

3- Though the receipt of such deposit is 
charged to have been in May, 1888, a deed 
of assignment for the benefit of creditors 
made by defendants the following October is 
admissible as tending to show insolvency at 
the time it was made, from which, in connec- 
tion with other evidence, defendants’ finan- 
cial condition in the preceding May may be 
determined. 

4. The conclusions of a witness as to de- 
fendants’ insolvency at a given time are ad- 
missible where they are based on calculations 
made upon an examination of defendants’ 
books, which are in evidence, with a view to 
determine the character and amount of their 
assets and liabilities. 

5. Evidence of the value of defendants’ 
respective homesteads, as bearing upon the 
question of their solvency, is inadmissible 
where, in making the assignment, they ex- 
pressly reserve such homesteads, which are 
consequently not assets to be set off against 
their liabilities. 

6. Where defendants, as a firm, operated 
two banks, it is proper, in determining the 
question of their insolvency, to investigate 
the affairs of both banks, though the deposit 
was only received at one of them ; the assets 
and liabilities of both banks being those of 
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the one firm, whose insolvency is charged in 
the indictment. 

7. A bank or firm, etc., engaged in bank- 
ing, is insolvent, within the meaning of such 
statute, when it is unable to meet its liabili- 
ties as they become due in the ordinary course 
of business. 

State v. Cadwell, et al., Supreme Court of 
Iowa, Feb. 7, 1890. 


NEGOTIABLE INSTRUMENT—INDORSEMENT IN 
BLANK FOR PuRPOSE OF COLLECTION— 
TiTLE oF Bona FipE PuRCHASER— 
NOTICE. 


1. Where A. indorses drafts in blank to B., 
for collection, and B., wrongfully assuming 
to be the owner, sells and disposes of them 
to C., who has no knowledge of the want of 
ownership in B., C. is invested with good 
title, so as to retain the proceeds as against A. 

2. C. is not chargeable with notice of 
ownership in A. by the fact that in B.’sletter, 
sending the drafts to C., they were described 
as “A.’s acceptances.” 

Coors v. German Nat. Bank. 
Court of Colorado. 


Supreme 
February 28, 1890. 


QUERIES AND REPLIES. 


Loans Upon Real Estate Security. 
NEW PHILADELPHIA, O., April 10, 1890. 
Editor Banking Law Journal. 

Dear Sir: Can the officers of a national bank 
make a loan secured by mortgage in their name, 
and put that paper in as assets of the bank, the 
mortgagee guaranteeing the payment of the note? 

SUBSCRIBER. 

Answer.—Whether a loan is made directly 
upon real estate security, or otherwise, it will 
equally be counted as part of the assets. 
Notwithstanding national banks, under their 
charter, have no power to loan directly upon 
real estate, such transactions do not invali- 
date the security in their hands, which is good 
and enforceable. The Government, alone, 
can enforce the penalty for violation of the 
act in a proceeding for forfeiture of charter. 
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Liability of Co-maker on Note. 
STATE BANK, CHATHAM, N. Y., t 
March 29, 18go. 
Editor Banking Law Journai. 

DEAR SiR: I enclose herewith a copy of a note 
about which there has been a dispute (now settled). 
Warren Woodin borrowed the amount from the 
payee—J. D. Wilcox signing to make the note 
satisfactory to the payee before he would accept 
it. Woodin had all the benefit from the note and 
made all the payments upon it. J. D. Wilcox 
now claims he is not held on the note, as Ae has 
made no payments upon it, and pleads the statute 
of limitations. What is your opinion as to Wil- 
cox’s liability ? F. P. SALMON, Cashier. 

(Note enclosed) : 
$200. CHATHAM, N. Y., Jan. 14, 1871. 

One year after date I promise to pay to W. G. 
Sterne, or bearer, two hundred dollars, with in- 
terest, for value received. 

WARREN WOODIN, 
J. D. WiLcox. 

(Indorsed as follows) : 

$ 14 interest paid January 14, 1872. 

$150 paid on within January 24, 1874. 

$ 25 paid on within March 15, 1879. 

$ 10 paid on within January 10, 1882. 

$ to paid on within March 31, 1884. 

Answer.—By the law of New York state 
it is established beyond question that the pay- 
ments of Woodin on the note did not prevent 
the operation of the statute as to Wilcox, 
and no payment or acknowledgment being 
made by him within six years from maturity, 
action against him was barred. ‘The follow- 
ing cases are authority for this proposition : 
Van Keuren v. Parmelee, 2 Comst., 527; 
Shoemaker v. Benedict, 1 Kern., 185; Win- 
chell v. Hicks, 18 N. Y., 567. 

In Shoemaker v. Benedict, the plaintiff re- 
lied upon payments by one of several makers 
of a promissory note, made before the statute 
of limitations had barred an action upon it, 
to take the case out of the statute as to all 
the makers, and continue the joint liability of 
all for six years from the time of the last of 
such payments. The court said that before 
the decision of Van Keuren v. Parmelee it 
would have been considered very well settled 
upon authority that such payments did oper- 
ate to prevent the statute of limitations from 
attaching to the demand; that by the joint 
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contract there was a unity of interest, by 
which a guasi agency was created between 
the contractors, so that the admission or 
promise of one would have bound all. While 
the decision of Van Keuren v. Parmelee did 
not decide the precise point presented by the 
case at hand, it settled principles having an 
important bearing in its decision. 

Then discussing the question the conclu- 
sion is reached that an action after six years 
against one maker, based on a payment with- 
in six years by his co-maker, could not be 
maintained, but that the statute was availabie 
to the former as a defense. 


NORTH DAKOTA’S BANKING 
LAW. 


Following is the text of the new banking 
law of North Dakota, recently enacted : 


An Act to provide for the organization and gov- 
ernment of state banks. 


Be it enacted by the Legislative Assembly of the 
State of North Dakota: 


Section 1. Associations for carrying on the 
business of banking under this title may be formed 
by any number of natural persons, not less than 
three (3), one-third of whom shall be residents of 
the state. They shall enter into articles of associa- 
tion, which shall specify in general terms the ob- 
ject for which the association is formed, and may 
contain any other provisions, not inconsistent with 
law, which the association may see fit to adopt for 
the regulation of its business and the conduct of 
its affairs. These articles shall be signed by the 
persons uniting to form the association, and a copy 
of them shall be forwarded to the Secretary of 
State of the State of North Dakota. 

Sec. 2. The persons uniting to form such an 
organization shall, under their hands, make an or- 
ganization certificate which shall specifically state: 

First.—The name assumed by such association, 
which name shall not be that of any other bank in 
the state. 

Second.—The place where the business of dis- 
count and deposit is to be carried on. 

Third.—The amount of capital stock and the 
amount into which its shares are to be divided. 

Fourth.—The names and places of residence of 
the shareholders and the number of shares held by 
each of them. 

Fifth.—The period at which such bank shall 
commence and terminate business. 

_ Sec. 3. The organization certificate shall be 
acknowledged before a clerk of some court of re- 
cord or notary public, and shall be together with 
the acknowledgment thereof, authenticated by the 
seal of such court or notary, recorded in the office 
of the register of deeds in the county where such 
bank may be established, and such certificate thus 
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authenticated shall be transmitted to the Secretary 
of State, who shall record and carefully preserve 
the same in his office. 

Sec. 4. Upon duly making and filing articles of 
association and an organization certificate, the as- 
sociation shall become as from the date of the exe- 
cution of the same, a body corporate, and as such, 
and in the name designated in the certificate, it 
shall have power: 

First.—To adopt and use a corporate seal. 

Second.—To have succession for a period of 
twenty-five (25) years from its organization, unless 
it is sooner dissolved, according to the provisions 
of this Act, or unless its franchise becomes for- 
feited by some violation of law. 

Third.—To make contracts. 

Fourth.—To sue and be sued, complain and de- 
fend in any court of law or equity, as fully as nat- 
ural persons. 

Fifth.—To elect or appoint directors, and by its 
board of directors to appoint a president, vice- 
president and cashier, define their duties, require 
bonds of them and fix the penalty thereof, dismiss 
such officers or any of them and appoint others to 
fill their places. 

Sixth.—To prescribe by its board of directors 
by-laws not inconsistent with the law, regulate the 
manner in which its stock shall be transferred, its 
directors elected or appointed, its officers appointed, 
its property transferred, its business conducted, 
and the privileges granted it by law, exercised and 
enjoyed. 

Seventh.—To exercise by its board of directors 
or duly authorized officers or agents, subject tolaw, 
al] such incidental powers as shall be necessary to 
carry on the business of banking, by discounting 
and negotiating promissory notes, bills of exchange, 
drafts, and other evidences of debt, by receiving 
deposits, by buying and selling exchange, coin and 
bullion, by loaning money on personal security ; 
but no association shall transact any business, ex- 
cept such as is incidental and necessarily prelimin- 
ary to its organization, until it has been authorized 
by the Secretary of State to commence the busi- 
ness of banking, and the Secretary of State may 
withhold from any association his certificate au- 
thorizing commencement of business whenever he 
has reason to suppose that the shareholders have 
formed the same for any other than legitimate ob- 
jects as contemplated by this Act. 


Sec. 5. Banking associations formed under this 
Act shall have power to purchase, hold and convey 
real estate for the following purposes and no 
other : 

First.—Such as may be necessary for its imme- 
diate accommodation in the transaction of its busi- 
ness. 

Second.—Such as shall be mortgaged to it in 
good faith, by way of security, for debts previously 
contracted. 

Third.—Such as shall be conveyed to it in good 
faith, in satisfaction of debts previously contracted 
in the course of its dealings. 

Fourth.—Such as it shall purchase at sales un- 
der judgments, decrees or mortgages held by the 
association, or shall purchase to secure debts due 
to it ; but no such association shall hold the pos- 
session of any real estate under mortgage, or the 
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title and possession of any real estate purchased 
to secure any debt due to it, for a longer period 
than ten (10) years. 

Sec. 6. No association shall be organized under 
this title in towns containing five hundred inhabit- 
ants or less, with a less capital than five thousand 
dollars ; in towns of over five hundred and not 
over one thousand inhabitants, with a less capital 
than ten thousand dollars ; in towns of over two 
thousand and not over three thousand inhabitants, 
the capital shal] not be less than thirty thousand 
dollars, and in towns of over three thousand in- 
habitants the capital shall not be less than fifty 
thousand dollars. At least 50 per cent of the cap- 
ital stock of every association shall be paid in be- 
fore it shall be authorized to commence business ; 
the balance of which shall be paid in in install- 
ments of not less than Io per cent. at the end of 
each succeeding month from the time it is author- 
ized to commence business. The payment of each 
installment shall be certified to the Secretary of 
State, under oath by the president or cashier of 
the association. 

Sec. 7. The association shal] cause the organ- 
ization certificate and the official authorization of 
the Secretary of State issued under this section to 
be published in some newspaper in the city or 
county where the association is located, for at 
least four (4) consecutive weeks next after the is- 
suing thereof. 

Sec. 8. A certified copy of the articles of in- 
corporation may be used in evidence in all courts 
for or against such bank or any person for or 
against whom such evidence is necessary, whether 
on civil or criminal trial. 

Sec. 9. Whenever any shareholder or his as- 
signee fails to pay any installment on the stock, 
when the same is required to be paid, the directors 
of such association may sell the stock of the delin- 
quent shareholder or as much thereof as is neces- 
sary to satisfy the debt, at public auction, after 
having given three weeks previous notice thereof, 
in a newspaper published and in general circula- 
tion in the city or county where the association is 
located, to any person who will pay the highest 
price therefor to be not léss than the amount due 
thereon, with the expenses of the advertisement 
and sale, and the excess, if any, shall be paid to 
the delinquent shareholder. If no bidder can be 
found who will pay for such stock, the amount due 
thereon to the association and the cost of the ad- 
vertisement and sale, the amount previously paid 
shall be forfeited to the association, and such stock 
shall be sold as the directors may order, within six 
(6) months from the time of such forfeiture. 


Sec. 10. The capital stock of each association 
shall be divided into shares of $100 each and be 
deemed personal property, and transferable on the 
books of the association in such manner as may be 
prescribed by the by-laws or articles of such asso- 
ciation ; every person becoming a shareholder by 
such transfer shall in proportion to his shares suc- 
ceed to all rights and liabilities of the prior holders 
of such shares, and no change shall be made in 
the articles of association by which the rights, 
remedies or security of the existing creditors of the 
association shall be impaired. 

Sec. 11. Any association formed under this 
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title, may by its articles of association, provide 
for an increase of its capital stock from time to 
time as may be deemed expedient, subject to the 
rules and limitations of this title, but no increase 
of capital shall be valid until the whole amount 
shall be paid in, in cash, and such payment certi- 
fied, under oath, by the president or cashier of 
such association, to the Secretary of State, who 
shall give his certificate that the provisions of this 
section have been complied with, and specifying 
therein the amount of such increase of capital 
stock with his approval thereof, and that it has 
been duly paid in as a part of the capital thereof ; 
any association formed under this title may by vote 
of its shareholders, owning two-thirds of its stock, 
reduce its capital to any sum, not below the 
amount required by this title to authorize the 
formation of the association, but no such reduc- 
tion shall be made until the amount of the pro- 
posed reduction is reported to the Secretary of 
State, and his approval thereof obtained in writ- 
ing, and nosuch reduction shall be construed as 
affecting the liability of shareholders for any 
debts of the association incurred prior to such 
reduction. 


Sec. 12. Any association organized under the 
provisions of this Act, may be dissolved by the dis- 
trict court of the county where its office or princi- 
pal place of business is situated, upon its volun- 
tary application for that purpose. The application 
must be in writing and must set forth that at a 
meeting of the stockholders or members calied 
for that purpose, the dissolution of the association 
was resolved upon by a two-thirds vote of all the 
stockholders or members, and that all claims and 
demands against the association have been satis- 
fied and discharged. The application must be 
signed by a majority of the board of directors or 
other officers having the management of the af- 
fairs of the association, and must be verified in 
the same manner as a complaint in a civil action. 
A verified copy of the application shall be filed 
with the public examiner or such state officer as is 
by law authorized to examine such associations, 
within ten days after the filing of such applica- 
tion with the district court. If the court is satis- 
fied that the application is in conformity with this 
Act it must order the application to be filed, and 
that the clerk give not less than thirty nor more 
than fifty days’ notice of the application by publi- 
cation in some newspaper published in the county, 
and if there are none such, then by advertisement 
posted up in five of the principal places in the 
county. At any time before the expiration of the 
time of publication, any person may file his ob- 
jections to the application. Before the final hear- 
ing and determination of the application, the pub- 
lic examiner shall make a thorough examination 
of the affairs of such association and file a certified 
statement of such examination with the clerk of 
the court of the county where such application is 
made, which statement shall be part of the papers 
in the case. After the time of publication has ex- 
pired, the court may upon five days’ notice to the 
persons who have filed objections, or without 
further notice if no objections have been filed, 
proceed to hear and determine the application, 
and if all the statements therein made are shown 
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to be true, the court must declare the association 
dissolved. No stockholder or officer of such as- 
sociation shall be allowed to withdraw from such 
association, or surrender or dispose of his shares 
of stock, after the filing or making such applica- 
tion for dissolution, and prior to the final deter- 
mination of the case. Upon the dissolution of 
such association by the district court, the clerk of 
said court shall forthwith notify the Secretary of 
State of such dissolution, by sending a copy of the 
order of the court, and said order and notice shall 
be filed by the Secretary of State with the original 
certificate of organization. The application, no- 
tices and proof of publication, objections (if any) 
and declaration of dissolution, constitute the 
judgment roll‘ and from the judgment an appeal 
may be-taken in the same manner as in other 
actions. 

Sec. 13. The directors of any association or- 
ganized under this Act may semi-annually declare 
a dividend of so much of the net profits of the as- 
sociation as they shall judge expedient, but each 
association shall, before the declaration of a divi- 
dend, carry one-tenth part of its net profits of the 
preceding half year to its surplus fend until the 
same shall amount to 20 per cent. of its capital 
stock. 

Sec. 14. Every director must own in his own 
right at least ten (10) shares of the capital stock 
of the association of which he is a director; any 
director who ceases to be the owner of ten shares 
of the stock, or who becomes in any other manner 
disqualified, shall thereby vacate his place. 

Sec. 15. No association or any member thereof 
shall during the time it shall continue its banking 
operations withdraw or permit to be withdrawn, 
either in form of dividends or otherwise, any por- 
tion of its capital ; if losses have at any time been 
sustained by such association equal or exceeding 
its undivided profits then on hand, no dividend 
shall be made; and no dividend shall be made 
by any association while it continues its banking 
business to any amount greater than its net profits 
on hand, deducting therefrom its losses and bad 
debts ; all debts due to an association, on which 
the interest is past due and unpaid for a period of 
six months, unless the same are well secured and 
in process of collection, shall be considered bad 
debts within the meaning of this section; but 
nothing in this section shall prevent the reduction 
of capital of the association under section II. 

Sec. 16. Such association may demand and 
receive for loans on personal security, or for notes, 
bills, or other evidences of debt, discounted, such 
rate of interest as may be agreed upon, not ex- 
ceeding the amount authorized by law to be con- 
tracted for, and it shall be lawful to receive the 
interest according to the ordinary usage of banking 
institutions. 

Sec. 17. Every association shall make at least 
four reports each year to the public examiner, ac- 
cording to the form which may be prescribed by 
him, verified by the oath of the president or 
cashier and attested by at least two of the direc- 
tors ; such report shall exhibit in detail and under 
appropriate heads the resources and liabilities of 
the association at the close of business on any past 
day by him specified, and shall be transmitted to 
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the public examiner within seven days after the 
receipt of such request from him, and in the same 
form shall be published in a newspaper published 
in the city or county where such association is 
located, at the expense of the association. The 
public examiner shal] also have power to call for 
special reports from any association whenever in 
his judgment the same are necessary, in orderto a 
full and complete knowledge of its condition ; 
every association which fails to make and trans- 
mit any report required under this section shall 
be subject to a penalty of $200 for each offence. 

Sec. 18. The shareholders of every association 
organized under this title, shall be individually 
responsible, equally and ratably, and not one for 
the other, for all contracts, debts, and engage- 
ments of such association made or entered into to 
the extent of the amount of his stock therein, at 
the par value thereof, in addition to the amount 
invested in, and due on such shares. 

Sec. 19. No association shall make any loans 
or discounts oa the security of the shares of its 
own stock, nor be the purchaser or holder of any 
such shares, unless such security or purchase shall 
be necessary to prevent loss upon a debt previously 
contracted in good faith, and stock so purchased 
or acquired shall within six months be sold or dis- 
posed of at public or private sale. 

Sec. 20. Each association shall at all times 
have on hand in available funds an amount equal 
to 20 per cent. of its deposits, une-half of which 
may consist of balances due to the association 
from good solvent banks, and one-half shall con- 
sist of cash on hand; whenever the available 
funds shall be below 20 per cent. of its deposits 
such association shall not increase its liabilities by 
making any new loans or discounts, otherwise than 
by discounting or purchasing bills of exchange 
payable at sight, nor make any dividends of its 
profits until the required proportion between the 
aggregate amount of deposits and its lawful money 
reserve has been restored ; and the public exam- 
iner may notify any association whose lawful 
money reserve shall be below the amount above 
required to be kept on hand, to make good such 
reserve, and if such association shall fail so todo 
for a period of thirty days after such notice, the 
public examiner may impose a penalty of not less 
than $100, or more than $500, which shall be 
collected in the same manner as other penalties 
prescribed in this Act. 

Sec. 21. All fines and penalties hertofore pro- 
vided for, to which any association organized un- 
der this Act may become subject, shall be recov- 
ered on complaint of the public examiner, before 
any court having competent jurisdiction, and all 
fines and penalties so recovered shall be paid into 
the state treasury. 

Sec. 22. The total liability to any association 
of any person or company, corporation or firm, for 
money borrowed, including in the liabilities of a 
company or firm, the liabilities of the several 
members thereof shall not at any time exceed 15 
per cent. of the capital stock of such association, 
actually paid in, but the discount of bills of ex- 
change drawn in good faith against actual existing 
values or loans upon produce in transit or in store as 
collateral security and the discount of commercial 
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or business paper actually owned by the person’ 


negotiating the same shall not be considered as 
money borrowed. . 

Sec. 23. Any person or persons violating the 
provisions of this Act, not hereinbefore specially 
provided for, shall upon conviction thereof pay a 
fine of not less than $50 or more than $500 for 
each offense, to be recovered before any court hav- 
ing competent jurisdiction, and all fines and pen- 
alties so recovered shall be paid into the state 
treasury. 


Sec. 24. Every officer, agent or clerk of any 
association under this title, who wilfully and know- 
ingly subscribes or makes any false statements or 
entries in the books of such association or know- 
ingly subscribes or exhibits any false paper with 
the intent to deceive any person authorized to ex- 
amine as to the condition of such association, or 
wilfully subscribes or makes false reports, shall be 
subject to imprisonment at hard labor in the 
State’s prison for such term, not less than one year 
nor more than ten years, as the court trying him 
may designate. 


Sec. 25. No banking association shall accept 
or receive on deposit, with or without interest, any 
money, bank bills or notes, or United States Treas- 
ury notes orcurrency, or other notes, bills or drafts, 
circulating as money or currency, when such bank- 
ing association is insolvent. 

Sec. 26. If any such banking association shall 
receive or accept on deposit, any such deposits 
as aforesaid when insolvent, any officer, director, 
cashier, manager, member, party or managing 
party thereof, who shall knowingly receive or ac- 
cept, be accessory or permit, or connive at the re- 
ceiving or accepting on deposit therein or thereby, 
any such deposits as aforesaid, shall be guilty of a 
felony, and upon conviction thereof shall be pun- 
ished by a fine not exceeding $10,000, or by im- 
prisonment in the penitentiary not exceeding five 
years, or by both fine and imprisonment as aforesaid. 

Sec. 27. Itshall be ualawful for any individual, 
firm or corporation, to continue to transact a bank- 
ing business or to receive deposits for a period 
longer than six months immediately after the pass- 
age and approval of this Act, without first having 
complied with and organized under the provisions 
of this Act. Any person violating the provisions 
of this section either individually or as an inter- 
ested party in any association or corporation, shall 
be guilty of a misdemeanor, and on conviction 
thereof be fined not less than $500 or more than 
$1,000, or imprisonment in the county jail not less 
than ninety days or either or both at the discretion 
of the court. 

Sec. 28. Every association organized under 
this title which shall refuse or neglect to comply 
with any requirement lawfully made upon it by the 
public examiner, pursuant to this chapter, for the 
period of ninety days after demand in writing is 
made, shall be deemed to have forfeited its fran- 
chise, and any failure on the part of such associa- 
tion to comply with, or any violation of any of the 
provisions of this Act shall work a forfeiture of its 
franchises, and in either case the attorney-general 
upon demand of the public examiner, shall com- 
mence an action for the purpose of annuling the 
existence of said corporation. 
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Sec. 29. The public examiner of North Dakota 
shall be ex-officio superintendent of banks; he 
shall as often as shall be deemed necessary and 
proper, either in person or by agent duly appointed 
by him, examine every bank organized under this 
law ; and he or his agent, in case he appoints one, 
shall have power to make a thorough examination 
into the affairs of the association, and in so doing 
may examine any of the officers, agents or clerks 
thereof on oath, and shall make a full and detailed 
report in writing of the condition of the association 
so examined to the governor of the state, a copy of 
which report shall be filed in the office of the Secret- 
ary of State, which shall be open toall persons doing 
business with such association. No person shall 
be appointed to be such agent for said examiner 
to examine the affairs of any association of which 
he is a member, and the public examiner shall not 
be directly or indirectly interested in any associa- 
tion or in any way connected with any bank. 

Sec. 30. Whereas, there is an emergency exist- 
ing in that there is no adequate existing law gov- 
erning banks and banking, this Act shall take ef- 
fect and be in force immediately from and after 
the date of its passage and approval. 

Approved February 20, 1890. 


CONGRESSIONAL RECORD. 


THE TREASURY RESERVE FUND. 


In the Senate, on April 14, Mr. Plumb in- 
troduced a bill (S. 3517) for the disposition 
of certain funds -in the Treasury, and asked 
that it be read in full, as he desired to call 
the attention of the Finance Committee to 
it. It provides that the money required to 
be deposited for the redemption of the na- 
tional bank circulation shall be covered into 
the Treasury and treated as funds available 
for the reduction of the public debt, and for 
the current expenses of the Government ; 
that all funds held for the payment of the 
matured debt and interest, due and unpaid 
on the public debt, shall be similarly treated ; 
and that hereafter no fund available, for the 
reduction of the public debt, or for current 
expenses, above the sum of ten millions, shall 
be retained in the Treasury. ‘This is not to 
be construed, however, as permanently dimin- 
ishing the fund of $100,000,000 now held 
for the redemption of Treasury notes. 

Mr. Plumb said that out of the $1,650,- 
000,000 of money, all told, in this country, 
$250,000,000, sometimes much more, some- 
times a trifle less, are held in the Treasury of 
the United States. Of the remaining $r1,- 
400,000,000 more than $700,000 are held 











for the purposes of reserve by the different 
banks—private, state and national. 

. He said that there was less than $700,- 
000,000 of circulation for the use of the 
65,000,000 of people in the United States, 
probably not more than $10 per capita. The 
system of finance that has been built up and 
maintained had brought about that result. It 
had its merits, and it had its great defects. 
One of the greatest of those defects was the 
compulsory holding in the Treasury of that very 
large sum of money, on the theory that it 
was needed, a theory confuted by every 
known fact; on the further theory that the 
Secretary of the Treasury was to be the arbi- 
ter of the financial questions of the people. 
It had been stated in the public prints that 
in pursuance of his policy of controlling the 
finances of the country, the Secretary of the 
Treasury had contracted the currency, during 
the month of February, over $10,000,000. 
He (Mr. Plumb) believed that that retention 
of money in the Treasury and that assump- 
tion on the part of the Secretary to do what 
might have been once proper, but which now 
constituted a menace to the business of the 
country ought to be prohibited by law. 

A Senator sitting near him had asked him 
for what nominal purpose the $250,000,000 
was held in the Treasury. He would tell 
him. A hundred millions was held in as- 
sumed obedience to the law of 1882 to pro- 
vide for the redemption of legal tenders— 
Treasury notes. Sixty odd millions was held 
for the redemption of national bank notes—of 
banks that had gone out of business or that 
were retiring a part of their circulation. Be- 
tween five and six millions was held for the 
redemption of such notes of national banks 
as, from time to time, came into the Treas- 
ury and were found to be unfit for further 
circulation. About seven millions was held 
for the purpose of the payment of coupons 
due and not presented, and of debt which 
had matured from time to time, but the evi- 
dence of which had not been presented, and 
some of which probably never would be pre- 
sented. As tothe remainder of it, it was 
impossible to tell why it was held. He had 
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given all possible scrutiny to the statement of 
the ‘Treasurer; and he could not tell. ‘The 
confusion of subjects and of amounts was 
such that it was impossible for anyone to tell 
about it; but the whole sum retained was 
about two hundred and fifty million dollars. 
It was enough to know that it was not held 
there for any useful purpose. He did not 
think that the law required any of it to be 
held there except such parts as, in the dis- 
cretion of the Secretary, was necessary to 
meet the obligations of the Government. He 
(Mr. Plumb) admitted that the Secretary 
might, even under that theory, hold as large a 
sum as was now in the treasury, although he 
(Mr. Plumb) should think it an extraordinary 
use of the Secretary’s discretion. From 
every quarter there was abundant evidence 
that the public needs for the transaction of 
its business, that this money in the Treasury 
should be disbursed. For all useful pur- 
poses it might as well be in the bottom of the 
sea as in the Treasury. 

During last year nearly $40,000,000 of na- 
tional bank circulation had been withdrawn. 
To meet this reduction, there was, of course, 
the coinage of silver—two millions a month— 
and the coinage of gold; but experience 
showed that not only were these two agencies 
needed, but that there was also needed an 
amount of paper money equal to the maxi- 
mum which has ever been outstanding. The 
business of the country was languishing. 
New enterprises were withheld. Old enter- 
prises were struggling to keep on their feet. 
And there was dread and terror and appre- 
hension, where there ought to be hopeful- 
ness, helpfulness and enterprise. ‘That con- 
dition of things would continue until the 
remedy was attained, and that remedy could 
only come by legislation, because legislation, 
combined with executive action, had brought 
the country to where it now was. Congres. 
would legislate some of these days on the 
silver question, but no one knew when and 
no one knew how. Whatever was done 
would result in a great addition to the money 
of the country. But this measure of his (or 
something like it) would give an addition at 
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once, and the money could be disbursed 
within sixty days. 

He had ventured thus publicly and thus 
briefly to call the matter to the attention of 
the finance committee ; and he hoped that it 
would report this bill, or something like it, 
after its next meeting. He did not care 
whether the committee reported it favorably 
or adversely, so long as the Senate would 
have a chance to vote on the retention of 
that large sum of money in the Treasury for 
no useful purpose. The bill was referred to 
the finance committee. 

On April 16th, Secretary Windom made the 
following reply to a question addressed to 
him by Senator Plumb: 

“The operations of the Treasury Depart- 
ment have not been conducted with a view to 
controlling the finances of the country, but in 
pursuance of a fixed policy to produce the 
least possible disturbance of the national cur- 
rent of events. ‘The purpose of the secretary 
has been and is to pay out for bonds all the 
available surplus as rapidly as possible. In 
pursuance of this policy, and with a view to 
keep the money in circulation to the fullest 
extent practicable, purchases of bonds were 
so freely made that on January 20 the availa- 
ble balance of public funds had been reduced 
to less than $20,000,000, and this entire 
amount, as well as further sums amounting to 
about $18,000,000, was on deposit in national 
banks. From this it will be seen that the en- 
tire surplus and $18,000,000 in addition were 
in circulation. 

“In view of this fact, and of large dis- 
bursements to be made, it was not deemed 
prudent to draw further upon the reserves in 
the Treasury, and therefore the purchases of 
4 per cent. bonds were temporarily suspended 
and Government purchases for a time were 
confined to 44 per cent. bonds. On the 6th 
of March, when purchases of 4 per cent. 
bonds were resumed, the available surplus had 
reached about $29,000,000, the whole of 
which was on deposit in national banks. ‘The 
amount now on deposit in national banks is 
about $3,000,000 more than the entire avail- 
able surplus.” 

On April 17th, at the request of the Wage 
Workers’ Political Alliance, of Washington, 
D. C., Senator Plumb introduced a joint re- 
solution (S. R., 74) reciting that whereas the 
secretary is “authorized” by act of March 3, 


1881, to apply the surplus money in the 
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Treasury, or so much thereof as he may think 
proper, to the redemption of outstanding U. 
S. bonds, the secretary be instructed to apply 
all of the surplus to the redemption of the 
outstanding bonds which, according to Sec. 
3693 of the U.S. Rev. Stat., are payable at 
the pleasure of the U. S.,as therein specified, 
and providing that the term “ surplus” shall be 
held to include all public funds in excess of 
a working balance of not exceeding the sum 
of $10,000,000. 

The resolution provides for the repeal of 
inconsistent legislation. It was referred to 
the Committee on Finance. 


NATIONAL BANK CIRCULATION. 


In the Senate on April 18th Mi. Hiscock 
introduced a bill (S. 3564) to amend and re- 
enact the act entitled “ An act to prescribe a 
national currency secured by a pledge of 
United States bonds and to provide for the 
circulation and redemption thereof.” 

It provides that national banks may secure 
their circulation by deposits of Government, 
state, railway and municipal bonds of at least 
par market value and not in default of inter- 
est for ten years past, the amount of circula- 
tion not to exceed go per cent. of the market 
value of the bonds, except in the case of Gov- 
ernment bonds, upon which notes equal to 
their full face value may be issued. 

‘The following securities shall also be re- 
ceived as a basis of circulation: First mort- 
gage loans secured on improved real estate 
at not exceeding 50 per cent. of its assessed 
value when guaranteed by corporations of 
good financial standing ; certificates of de- 
posit of gold and silver bullion ; storage war- 
rants and warehouse receipts of pig iron, cot- 
ton, and wheat in responsible companies, these 
commodities to be insured in reliable com- 
panies. ‘The percentage of circulation issues 
shall not exceed 75 per cent. of their face 
value, except in the case of gold and silver. 
The banks are required upon the demand of 
the Secretary of the Treasury, to make good 
any deficiency caused by a shrinkage in value 
of their deposits. ‘The circulating notes i3- 
sued under the provisions of the act are made 
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redeemable in fifty-year 2 per cent. Govern- 
ment bonds. 

The Secretary of the Treasury shall set 
apart from the amount paid in previously by 
the national banks as tax on circulation, and 
from the fund now in the Treasury accumu- 
lated from the non-presentation of circula- 
tion lost or destroyed in the hands of the peo- 
ple, $20,000,000 as a guarantee fund for the 
protection of bank depositors, and an amount 
equal to one-tenth of 1 per cent. per annum 
on deposits shall be paid into the Treasury, 
after the passage of this act, as an addition 
to this fund, this payment to cease when the 
fund becomes large enough to provide the 
requisite protection and to reimburse the 
Government the original amount set apart for 
the formation of the fund. 

The bill was referred to the Finance Com- 
mittee. 


NATIONAL BANKS. 


In the House on April 1, Mr. Walker, of 
Massachusetts, introduced a bill (H. R. 8897), 
to secure to the people the profit that may 
accrue from the issue of circulating promis- 
sory notes by banks and called money, and 
for the organization, direction and control 
of banks by the people, which was referred to 
the Committee on Banking and Currency. 

The bill proposes that the banks shall, in 
place of the bonds, deposit United States 
notes, coin or coin certificates for the circu- 
lation to the amount of ro per cent. of their 
capital for banks of a capital of $250,000 or 
less, and for those whose capital exceeds 
$250,000 to the extent of $25,000. The 
banks have a right to issue currency notes, in 
addition to the ro per cent. they are required 
to take from the Government to the amount 
of their coin and certificate reserve, but at 
all times 20 per cent. of the circulation shall 
be of the notes secured by the deposit of coin 
and not more than 80 per cent. of the notes 
issued against the reserve. 

The bill relieves banks of all taxation and 
from all expenses except the expense of the 
redemption of their notes. The notes on 
the insolvency or expiration of the charter of 
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the banks shall be redeemed by the Treas- 
urer of the United States in coin or coin cer- 
tificates of an intrinsic value equal to the 
nominal value of the deposit made to secure 
them; and the Treasurer is given the author- 
ity to sell bonds for coin to redeem such 
notes. ‘The bank shall have the right to issue 
notes to an amount not to exceed its coin or 
coin certificate reserve, as determined from 
time to time by the Comptroller of the Cur- 
rency, but at no time is this class of notes to 
exceed 80 per cent. of the total circalation of 
the bank. 


COINAGE OF SILVER. 


In the Senate on April 21st, Mr. Plumb 
submitted the following concurrent resolu- 
tion : 

Be it resolved, etc., That the Secretary of 
the Treasury be, and he is hereby, directed to 
increase the Treasury purchase and coinage 
of silver bullion to the maximum amount au- 
thorized by “an act to authorize the coinage 
of the standard silver dollar and to restore 
its legal tender character,” which act was 
passed over the veto of the President, and 
became a law February 28, 1878. 

Laid on the table. On April 22d the 
resolution was laid before the Senate, and 
Mr. Eustis offered as an addition the follow- 
ing: 

Resolved, That in the opinion of Congress 
free coinage of silver money is essential to a 
sound financial policy and demanded by all 
the legitimate interests of the country, and 
therefore all laws, and parts of laws, limiting 
the coinage of silver ought to be repealed. 

The resolution and amendment were in 
formally laid aside and consideration de- 
ferred. 

In the Senate on April 25th Mr. Teller 
submitted an amendment intended to be pro- 
posed to the bill (S. 2350) authorizing the 
issue of ‘Treasury notes on deposit of silver 
bullion. The amendment proposes to strike 
out all of;the bill and insert some provisions 
for the free coinage of silver. 

The amendment was ordered to lie on the 
table. 

‘The latest proposition in the way of amend- 
ment or modification of the Windom bill is 
the following, but exactly what kind of silver 
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legislation, if any, will be passed this session 
is still a matter of uncertainty : 

“ That the Secretary of the Treasury is 
hereby directed to purchase from time ‘to 
time silver bullion to the aggregate amount of 
4,500,000 ounces of free silver in each month, 
at the market price thereof, not exceeding 
$1 for 371 25-100 grains of pure silver, and 
to issue, in payment for such purchases of 
silver bullion, Treasury notes of the United 
States, to be prepared by the Secretary of the 
Treasury in such form and of such denom- 
inations, not less than $1 or more than $1,000, 
as he may prescribe ; and a sum sufficient to 
carry into effect the provisions of this act is 
hereby appropriated out of any money in the 
‘Treasury not otherwise appropriated. 

“Sec. 2. That the ‘I'reasury notes issued 
in accordance with the provisions of this act 
shall be redeemable on demand in lawful 
money of the United States, at the ‘Treasury 
of the United States, or at the office of any 
Assistant Treasurer of the United States, and 
when so redeemed may be reissued, but no 
greater or less amount of such notes shall be 
ontstanding at any time than the cost of the 
silver bullion then held in the ‘Treasury pur- 
chased by such notes; and such ‘Treasury 
notes shall be receivable for customs, taxes, 
and all public dues, and when so received 
may be reissued, and such notes when held 
by any national banking association may be 
counted as a part of its lawful reserve ; pro- 
vided, that upon the demand of the holder of 
any of the Treasury notes herein provided for 
the Secretary of the Treasury may, in his dis- 
cretion and under such regulations as he may 
prescribe, exchange for such notes an amount 
of silver bullion which shall be equal in value 
at the market price thereof on the day of ex- 
change to the amount of such notes. 

“Sec. 3. That the Secretary of the Treas- 
ury shall coin such portion of the silver bul- 
lion purchased under the provisions of this 
act as may be necessary to provide for the re- 
demption of the Treasury notes herein pro- 
vided for, and any gain or seigniorage arising 
from such coinage shall be accounted for and 
paid into the Treasury. 

“Sec. 4. That the silver bullion purchased 
under the provisions of this act shall be sub- 
ject to the requirements of existing law and 
the regulations of the mint service governing 
the methods of determining the amount of 
pure silver contained, and the amount of 
charges or deductions, if any, to be made. 

“Sec. 5. That so much of the act of Feb- 
ruary 28, 1876, entitled ‘ An act to authorize 
the coinage of the standard silver dollar and 


THE BANKING LAW JOURNAL. 


to restore its legal-tender character,’ as re- 
quires the monthly purchase and coinage of 
the same into silver dollars of not less than 
$2,000,000 nor more than $4,000,000 worth 
of silver bullion, is hereby repealed. 

“Sec. 6. That this act shall take effect 
thirty days from and after its passage.” 


Nortice.—Bound volumes 1 and 2 of the 
BANKING Law JOURNAL (twelve numbers to a 
volume) covering the first year, will be sent 
to any address for $5. 

On receipt of loose numbers from subscri- 
bers, they will be bound at cost, viz.: $1 per 
volume and expense of return postage. Mu- 
tilated or missing numbers will be supplied at 
twenty cents each. 

Bind your volumes. They are valuable 
for reference. 








